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I .  Background 

Spiraling  costs  of  medical  care,   skyrocketing  expendi- 
tures for  public  health  programs,  and  a  growing  awareness  that 
only  limited  resources  are  available  to  deliver  health  care 
services,  has  prompted  a  concerted  effort  by  state  and  federal 
governments  to  regulate  the  health  industry  in  recent  years. 
By  allocating  health  resources  according  to  "need,"  usually  on 
a  community-wide  or  regional  basis,   it  has  been  hoped  that  health 
services  would  be  more  accessible  to  all  individuals  and  the  un- 
necessary waste  and  duplication  could  be  eliminated.     As  a  result, 
health  planning,  primarily  tnrough  the  use  of  "certificate  of 
need"    (CON)   laws,  has  been  a  major  focal  point  of  governmental 
regulatory  efforts  in  the  health  care  industry. 

The  first  certificate  of  need  law  requiring  a  health  facil- 
ity to  obtain  approval  from  a  state  agency  before  pursuing  any 
major  construction,  purchase  of  equipment,  or  change  in  services, 
was  enacted  in  NEW  YORK  state  in  1964.     In  1968,   two  other  states, 
MARYLAND  and  RHODE  ISLAND,    followed  with  their  own  CON  statutes, 
and  by  1971,  a  total  of  16  states  had  enacted  CON  laws. 

In  1972,  with  the  passage  of  omnibus  Social  Security  Act 
Amendments,  the  federal  government  became  officially  committed 
to  the  concept  of  CON  planning  agencies.     Under  these  amendments, 
planning  agencies  could  review  proposed  capital  expenditures. 
If  those  agencies  found  the  proposed  expenditures  inconsistent 
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witn  area  health  plans,  DHEW  could  withhold  the  part  of  a  facil- 
ity'^ reimbursable  costs,  under  Titles  5,   18  and  19  of  the  Social 
Security  Act,  attributable  to  these  "unnecessary"  expenditures. 

The  strong,  present  federal  commitment  to  certificate  of 
need,  however,  was  established  with  the  passage  of  the  National 
Planning  and  Resources  Development  Act  of  1974    (P.L.  93-641). 
This  law  required  states  to  establish  and  administer  a  certifi- 
cate of  need  program  that  complied  with  federal  standards  by 
September  30,  1979   (or  slightly  later  under  certain  circumstan- 
ces) .     States  not  in  compliance  with  the  federal  requirements 
were  faced  with  the  possible  loss  of  most  federal  funds  made 
available  under  the  Public  Health  Service  Act. 

The  minimum  requirements  for  state  compliance  with  CON 
regulations  were  set  out  in  the  Federal  Register,  January  21, 
1977.     These  comprehensive  regulations  did  permit  the  states 
some  discretion  in  modifying  their  program  to  meet  local  needs 
and  resources.     They  did  address  in  great  detail,  however,  such 
issues  as  scope  of  coverage,  thresholds  for  review,  procedures 
for  review,  program  administration,  and  enforcement  mechanisms. 

By  late  Fail,  1979,  only  21  states  had  received  "full  des- 
ignation" status  from  DHEW,    (i.e.,  had  fully  complied  with  CON 
and  other  planning  standards.     Problems  with  compliance  were 
further  compounded,  however,  by  passage  of  new  amendments  to 
the  federal  health  planning  law  on  October  4,   1979.     A  section 
of  the  new  law   (P.L.   96-79)   broadens  and  further  defines  CON 
programs  and  procedures,  especially  as  they  pertain  to  Health 
Maintainance  Organizations.     The  new  changes  will  require  all 
states  to  make  still  further  modifications  in  their  current 
CON  law,  effective  by  January  of  1981,  although  regulations  on 
how  to  do  so  are  not  expected  to  be  published  until  the  Spring 
of  1980. 

Since  its  inception  in  1964,  health  planning  in  general, 
and  certificate  of  need  in  particular,  have  been  the  center  of 
a  great  deal  of  state  and  federal  debate.     Promoted  as  a  mechan- 
ism to  keep  "planning  at  the  local  level"  many  states  see  the 
federal  planning  laws  and  the  extensive  guidelines  that  accompany 
them  as  an  unnecessary  incursion  into  state  and  local  affairs. 
Some  economists  feel  CON  has  not  been  truly  effective  in  stem- 
ming rising  costs  for  medical  care.     They  cite  data  snowing  that 
money  not  spent  on  new  construction  has  been  shifted  to  other 
areas.     Still  other  critics  believe  that  the  current  "state  of 
the  art"  of  health  planning   (lack  of  data,   mathematical  techni- 
ques, and  trained,  experienced  personnel)  make  good  rational 
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decision-making  almost  impossible. 

In  spite  of  the  many  criticisms  and  problems  which  have 
afflicted  the  CON  program,  no  new  flurry  of  legislative  activity 
has  occurred  during  the  last  few  years  as  states  have  worked 
to  develop  programs  meeting  the  federal  regulations.     By  1976, 
for  example,  almost  forty  states  had  enacted  CON  statutes. 
Many  of  these  laws,  however,  have  been  revised  to  accomodate 
new  state  developments  and  to  comply  with  federal  guidelines. 

During  the  1979  state  legislative  session  at  least  53 
bills  were  considered  that  dealt  with  CON.     Thirty-six  were 
enacted  into  law.     Eight  of  the  29  states  which  passed  CON  laws 
(DELAWARE,   MISSISSIPPI ,   MISSOURI,   NEBRASKA",   NEW  HAMPSHIRE, 
PENNSYLVANIA,  and  UTAH)   did  so  for  the  first  time.     The  remain- 
ing 21  states  amended  their  existing  programs.     This  "legisla- 
tive snapshot"  is  a  review  of  state  activity  relating  to  certi- 
ficate of  need  in  the  1979  legislative  sessions. 


II .     Extension  of  Coverage 

Those  states  enacting  CON  laws  in  1979  tended  to  use  federal 
guidelines  as  an  outline  for  determining  the  scope  of  coverage 
of  their  own  CON  programs.     A  substantial  degree  of  variance  re- 
mains, however,   in  the  types  of  facilities  and  services  requiring 
a  CON  under  the  newly  enacted  laws. 


Home  Health 

While  federal  regulations  allow  home  health  services  to  be 
exempted  from  CON  review,  only  four  states  exercised  this  option 
in  the  last  legislative  session.     Specifically,  MINNESOTA  and 
NEBRASKA  exempted  home  health  agencies  from  CON  review.  NEW 
HAMPSHIRE  exempted  those  home  health  agencies  having  a  non-profit 
and  tax  exempt  status  from  all  CON  requirements,  except  those 
agencies  using  diagnostic  and  therapeutic  equipment.  CONNECTICUT, 
on  the  other  hand,  exempted  home  health  agencies,  homemaker- 
home  health  agencies,   and  coordination,  assessment  and  monitoring 
agencies  from  CON  review  when  their  functions  or  services  are 
expanded,  but  not  when  their  staff  is  increased  by  a  percentage 
greater  than  that  allowed  by  the  state. 

A  significantly  larger  number  of  states  passed  laws  this 
past  session  requiring  all  home  health  agencies  or  services  to 


have  a  CON.     This  was  the  case  in  nine  states:     DELAWARE,  GEOR- 
GIA,  MISSISSIPPI,   MONTANA,    RHODE   ISLAND,    TENNESSEE,    UTAH,  VER- 
MONT, and  WASHINGTON.     NEVADA'S  law  simply  revised  the  definition 
of  home  health  agencies;  these  agencies  were  already  included, 
however,   in  the  state's  existing  CON  program. 


Physicians'  Offices 

A  total  of  11  states  passed  laws  during  the  1979  session 
addressing  the  issue  of  extending  CON  requirements  to  the  offices 
of  private  medical  practitioners.     Seven  states   (DELAWARE,  GEORGIA 
MONTANA,   PENNSYLVANIA,   TENNESSEE,    and  VERMONT)    exclude  such  office 
from  CON  review.     Four  states  passed  laws  that  expanded  CON  requi- 
rements to  include  physicians'   offices  under  certain  circumstances 
For  example,  MINNESOTA'S  law  states  that  the  purchase,   lease  or 
acquisition  of  diagnostic  or  therapeutic  equipment  by  a  doctor 
or  group  of  doctors  which  involves  an  expenditure  of  $150,000  for 
any  one  item  of  equipment  is  subject  to  review.     Physicians  pro- 
posing to  make  such  a  purchase  are  required  to  notify  both  the 
appropriate  HSA  and  the  commissioner  of  Health,  who  then  decide 
whether  a  review  is  necessary. 

By  amending  its  CON  statute,  HAWAII  now  gives  the  SHPDA  the 
authority  to  establish  criteria  for  certain  exemptions  from  CON 
review.     The  law  also  exempts  private  practitioners  from  having 
to  obtain  a  CON  before  establishing  or  moving  to  a  new  office. 
HAWAII'S  does,  however,  require  that  private  practicing  physicians 
who  purchase  equipment  valued  at  over  $150,000  comply  with  the 
state's  program. 

Finally,   although  NEBRASKA  and  NEW  HAMPSHIRE  exclude  the 
offices  of  medical  practitioners  from  CON  review,  they  do  so 
only  under  certain  circumstances.     For  example,  the  NEW  HAMPSHIRE 
law  states  that  diagnostic  and  therapeutic  equipment  in  such  offi- 
ces requires  certificate  of  need  review.     Similarly,  NEBRASKA 
specifies  that  the  offices  of  private  medical  practitioners  are 
excluded  from  review  only  when  they  do  not  include  equipment  such 
as  that  used  in  renal  dialysis,  radiation  therapy,  and  computer- 
ized tomography  scanning.     In  addition,  the  NEBRASKA  State  Health 
Department  is  empowered  to  recommend  to  the  legislature  that 
other  privately  owned  clinical  equipment  —  if  being  used 
for  inpatient  and  outpatient  hospital  care        if  requiring  an 
expenditure  of  more  than  $100,000        be  covered  under  the  CON 
review  process.     The  law  specifies,  however,  that  a  hearing  must 
be  held  before  any  such  equipment  can  be  designated  as  requiring 
a  CON. 


Mental  Health/Rehabilitation  Facilities 


DELAWARE,  MISSISSIPPI,   and  NEW  HAMPSHIRE  all  included  facil- 
ities for  the  mentally  retarded  under  their  CON  programs  this  year 
In  addition,  DELAWARE  and  NEW  HAMPSHIRE  specified  that  mental 
health  agencies/centers  must  t»e  covered  by  tneir  CON  programs. 
The  newly  enacted  statutes  of  GEORGIA,  MINNESOTA,  NEVADA  and  NEW 
HAMPSHIRE  also  extend  CON    programmatic  coverage  to  mental  health 
services . 

CALIFORNIA,  noting  that  many   counties  in  the  state  do  not 
yet  have  adequate,  acute  psychiatric  facilities  or  services  on 
a  24-hour  a  day  basis,  moved  to  extend  its  "grandfather"  clause. 
This  clause  exempts  such  facilities  and  services  from  CON  review 
until  June  30,   1980.     A  provision  is  included  in  the  law,  however, 
that  requires  the  Department  of  Mental  Health  to  document  the 
need  for  more  psychiatric  hospital  beds  before  a  CON  waiver  can 
be  granted. 

RHODE  ISLAND'S  amendment  applies  the  state's  CON  law  to 
rehabilitation  centers,  while  the  CONNECTICUT  amendment  applies 
certain  aspects  of  the  CON  requirements  to  rehabilitation  facil- 
ities operated  by  the  Easter  Seal  Society  of  Connecticut,  Inc. 
Moreover,   six  states    (GEORGIA,   KANSAS,   MINNESOTA,   NEVADA,  NEW 
HAMPSHIRE ,  and  TENNESSEE)   include  treatment  or  rehabilitation 
services  for  alcohol  or  drug  abuse  under  their  CON  programs. 
PENNSYLVANIA,  on  the  other  hand,  exempts  alcohol  and  drug  abuse 
treatment  services  from  CON  requirements  —  as  long  as  tney  are 
not  offered  in,  by,  or  through  a  health  care  facility. 


Miscellaneous  Coverage/Exemptions 

Four  States    (MISSISSIPPI,   PENNSYLVANIA,    SOUTH  DAKOTA,  and 
WASHINGTON)   now  apply  CON  requirements  to  facilities  owned  or 
operated  by  either  tne  state  or  a  political  subdivision.  Two 
other  states,  FLORIDA  and  NEVADA,   include  hospices  in  their  CON 
programs.     Infirmaries,  public  health  centers,  and  adult  day 
centers  need  a  CON  in  MONTANA.     Blood  banks  and  free  standing 
emergency  rooms  are  covered  in  DELAWARE;   as  are  osteopathic  hos- 
pitals in  GEORGIA.     TENNESSEE'S  law  covers  podiatric  facilities, 
as  well  as  pharmaceutical  services. 

In  addition  to  home  health  services  and  physicians'  offices, 
states  exempt  a  variety  of  other  miscellaneous  health  providers 
and  services.     For  example,  GEORIGA  excludes  any  expenditures 
that  are  necessary  for  compliance  with  federal  or  state  laws 


and  regulations.     MINNESOTA  exempts  construction  or  modification 
projects  that  entail  expenditures  required  solely  to  meet  manda- 
tory federal/state  requirements  that  are  less  than  3%  of  the 
facility's  operating  budget.     TEXAS,  meanwhile,    rescinded  a  CON 
provision  that  exempted  a  facility  from  review  when  replacement 
or  modification  was  needed  to  comply  with  licensing,  certification 
safety,  or  health  requirements  imposed  by  law.     TEXAS  also  with- 
drew automatic  exemption  from  projects  encompassing  only  the 
repair  or  replacement  of  either  a  facility  or  equipment  damaged 
or  destroyed  by  fire,   flood,  or  natural  disaster. 

Independent  clinical  or  radiology  laboratories  are  exempted 
from  review  in  DELAWARE.     CALIFORNIA  allows  chronic  dialysis  or 
surgical  clinics  applying  for  licensure  to  be  exempted  from  a  CON 
review  as  long  as  they  were  licensed,  delivering  services  and 
eligible  for  MediCal  reimbursement  by  September  28,   197  8.  The 
clinics  are  not  exempted  from  CON  requirements,  however,  when 
changing  their  licensing  status  or  their  service  capacity. 

NEW  HAMPSHIRE  and  VERMONT  allow  facilities  to  apply  for  a 
Certificate  of  Exemption  under  certain  circumstances.  Specific- 
ally, in  order  to  be  granted  such  a  certificate,  an  applicant 
must  either  have  received  approval  under  Section  1122  review,  or 
have  committed  or  incurred  a  financial  obligation  certified  by 
a  licensed  architect  or  engineer  to  be  more  than  10%  of  the 
total  project  cost  before  the  effective  date  of  the  act.  A 
COE  may  also  be  granted  when  the  project  cannot  be  terminated 
without  the  applicant  losing  more  than  10%  of  the  project's  to- 
tal cost  and/or  where  the  project  was  commenced  prior  to  tne 
effective  date  of  the  law. 

Finally,  PENNSYLVANIA  and  MISSOURI  contain  similar  provisions 
in  their  laws  that  may  exempt  some  projects  from  review.  MISSOURI 
exempts  from  review  any  gifts  and  grants  received  for  facilities 
and  equipment  that  do  not  require  tne  expenditure  of  public  funds 
for  purchase  or  operation.     PENNSYLVANIA'S  statute  is  similar, 
stating  that  any  facility  not  accepting   (directly  or  indirectly) 
federal,  or  state  funds  for  capitalization,  depreciation,  interest 
research,  or  reimbursement  may  be  exempted  from  CON  requirements 
as  long  as  the  Secretary  of  HEW  finds  the  provision  acceptable. 


III.     Thresholds  for  Review 


The  majority  of  the  state  legislation  enacted  this  session 
tended  to  adhere  fairly  closely  to  the  various  threshold  levels 
outlined  by  the  federal  government.     Generally  speaking,  the 
federal  guidelines  require  a  CON:     when  a  new  health  care  facil- 
ity or  an  HMO  is  constructed,  developed  or  established;  when 
capital  expenditures  or  pre-development  activities  exceed  $150,000; 
when  a  bed  change  results  in  an  increase,  redistribution,  or  re- 
location of  10  beds  or  10%  of  a  facility's  licensed  capacity;  or, 
when  any  addition  is  made  in  the  type  or  extent  of  services  offered 
by  a  facility  within  the  preceding  12  months. 


Dollar  limitations 

State  legislation  enacted  during  the  1979  session  adhered 
fairly  closely  to  the  threshold  level  of  $150,000  allowed  for 
capital  expenditures  under  the  federal  guidelines.  Twelve 
States    (COLORADO,    GEORGIA,   KANSAS,   MISSISSIPPI,    MONTANA,  NEW 
HAMPSHIRE,   OREGON,   PENNSYLVANIA,    TENNESSEE,   UTAH,   VERMONT,  and 
WASHINGTON)   followed  the  federal  guidelines  in  requiring  a  CON 
for  capital  expenditures  exceeding  $150,000,  although  some  of 
them  modified  the  requirement  somewhat.     For  example,  while 
GEORGIA  includes  monies  spent  toward  compliance  with  health  and 
safety  codes  among  those  projects  requiring  CON  approval,  it  ex- 
cludes funds  spent  on  the  reduction  of  beds.  PENNSYLVANIA'S 
law  includes  a  provision  stating  that  the  threshold  for  capitol 
expenditures  shall  automatically  rise  to  any  new  and  higher  level 
that  may  be  set  by  the  federal  government  in  the  future.  The 
OREGON  statute  specifies  that  any  non-clinically  related  capital 
expenditure  exceeding  $150,000  must  receive  CON  approval  if  it 
will  have  a  substantial  impact  on  the  cost  of  a  patient's 
health  care. 

Several  other  states  also  varied  somewhat  from  the  federal 
regulations.     VERMONT,   for  instance,  now  requires  a  CON  for 
construction  activities  necessary  for  compliance  with  life  and 
health  safety  codes  if  such  construction  exceeds  $150,000. 
TEXAS  amended  its  law  both  to  cover  any  organization  of  an  HMO 
(as  opposed  to  one  requiring  a  facility)   and  to  raise  the  thresh- 
old level  for  exemption  modifications  from  $100,000  to  $150,000. 
NEW  HAMPSHIRE'S  statute  specifies  that  a  CON  is  required  before 
any  facility  commences  construction,  development,  expansion  or 
alternation  project  that  would  alter  bed  capacity,  add  new  facil- 
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ities  or  increase  the  categories  of  service.     NEW  HAMPSHIRE 
sets  no  financial  thresholds  for  such  changes  --  all  are  subject 
to  review. 

Three  states,  DELAWARE ,  VERMONT ,  and  WISCONSIN,   set  their 
thresholds  to  correspond  with  different  types  of  projects, 
VERMONT,   for  instance,  requires  a  threshold  level  of  $150,000 
if  the  expenditure  is  related  to  the  modernization  alteration, 
renovation,  etc. ,  of  a  facility,  while  expenditures  for  equip- 
ment must  obtain  a  CON  if  they  exceed  a  threshold  of  $125,000. 
The  WISCONSIN  law  differentiates  between  health  and  non-health 
related  expenditures.     Monies  spent  on  non-health  related  pro- 
jects may  not  exceed  $150,000  without  CON  approval,  while  funds 
for  health-related  projects  must  not  exceed  $117,000  without 
obtaining  a  CON.     The  DELAWARE  law  is  less  specific  in  assign- 
ing threshold  levels  to  certain  projects.     The  law  states  only 
that  the  threshold  set  by  the  state  agency  may  vary  between 
$100,000  and  $150,000. 

The  NEBRASKA  and  CONNECTICUT  laws  set  their  threshold  lev- 
els for  capital  expenditures  below  that  suggested  in  tne  feder- 
al guidelines.     NEBRASKA  and  CONNECTICUT  require  a  CON  for  cap- 
ital expenditures  in  excess  of  $100,000.     The  CONNECTICUT  law 
also  institutes  a  provision  where  certain  facilities  must  file  a 
report  with  the  Commission  30  days  before  making  a  capital  expen- 
diture falling  within  the  range  outlined  in  the  law.     The  amend- 
ment raises  the  range  so  that  now  a  project  costing  more  than 
$50,000   ($25,000  under  prior  law)   but  less  than  $100,000  must 
file  the  requisite  report. 


Separation  of  Capital  Expenditures 

The  laws  of  eight  states   (GEORGIA,  MINNESOTA,  MISSISSIPPI, 
UTAH,  VERMONT,  and  WASHINGTON)    include  provisions  prohibiting  the 
separation  of  capital  expenditures  as  a  means  of  avoiding  CON 
review.     The  GEORGIA,  MISSISSIPPI,  and  UTAH  laws  attempt^ to 
specify  what  constitutes  a  single  project  for  CON  purposes. 
MISSISSIPPI  requires  any  lease,  gift  or  transaction  separated 
in  time  but  contributing  to  the  overall  plan  for  meeting  patient 
care  objectives  be  viewed  in  its  entirety   (without  regard  to  its 
timing)  when  applying  for  certification.     GEORGIA'S  statute 
specifies  that  any  one  or  more  items  of  functionally  related 
diagnostic  or  therapeutic  equipment  valued  at  more  than  $150,000 
are  to  be  regarded  as  one  project  when  undergoing  CON  review. 


UTAH'S  law  includes  a  provision  whereby  expenditures  for 
equipment  may  not  be  separated  during  a  12  month  period  in  order 
to  avoid  exceeding  the  designated  threshold  level.     In  addition, 
the  law  specifies  that  all  expenditures  on  equipment  related  to 
the  improvement  of  a  single  service  during  a  12  month  period 
shall  be  considered  as  a  single  expenditure  under  the  state's 
program.     Finally,  VERMONT  and  NEW  HAMPSHIRE  direct  their  state 
agencies  to  determine  whether  or  not  two  or  more  articles  of 
equipment  are  interdependent  in  their  functions  and  should  be 
considered  as  one  for  purposes  of  review. 


Increases  in  CON  Costs 

The  laws  of  three  states  —  COLORADO,   KANSAS,   and  NEW  HAMP- 
SHIRE —  include  provisions  dealing  with  increases  in  a  project's 
costs  in  excess  of  that  approved  in  the  CON  application.  Speci- 
fically, COLORADO  amended  its  program  to  require  a  new  application 
if  the  original  application  accepted  for  review  or  approved  by 
the  HSA  requires  an  increase  in  capital  costs  of  $150,000  or 
more.     In  NEW  HAMPSHIRE,  if  the  estimated  cost  of  a  project  is 
under  $150,000  but  cost  overruns  cause  the  final  cost  to  exceed 
the  $150,000  threshold  level,  the  law  requires  that  the  project 
then  undergo  a  CON  review.     The  KANSAS  law  handles  such  cost 
overruns  differently.     This  year's  amendment  specifies  that  if 
the  estimated  cost  of  a  proposed  project  has  been  certified  with 
the  state  agency  as  being  less  than  $150,000,  the  expenditures 
will  be  deemed  to  be  $150,000  or  less   (and  not  subject  to  review), 
regardless  of  the  project's  actual  cost  upon  completion.  If, 
however,  the  state  agency  determines  that  the  estimate  is  sub- 
stantially in  error  and  that  the  project  will  cost  in  excess  of 
$150,0  00,  the  state  agency  may  require  that  a  CON  be  obtained. 


Acquisition  of  Sites  and  Facilities 

Federal  regulations  generally  exempt  expenditures  for  site 
acquisitions  of  health  care  facilities  and  HMOs,  as  well  as 
expenditures  for  site  acquisition,   from  certificate  of  need  re- 
view.    The  state  laws  enacted  this  session,  however,  vary  in 
their  treatment  of  site  acquisition  and  changes  in  ownership 
of  a  facility.     By  not  requiring  a  CON  for  acquisitions  of  ex- 
isting health  facilities,   GEORGIA,   KANSAS,   PENNSYLVANIA,  and 
WASHINGTON  followed  the  example  of  federal  regulations.  MIS- 
SISSIPPI, NEBRASKA,  and  UTAH,  however,  require  certificates  of 
need  for  acquisitions  in  certain  circumstances. 
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UTAH,   for  example,  requires  a  CON  when  an  acquisition  of 
a  facility  entails  an  expenditure  of  over  $150,000.     The  MIS- 
SISSIPPI law  requires  a  CON  when  a  facility  undergoes  either  a 
relocation  or  a  change  of  ownership.     NEBRASKA'S  law  states 
that  a  CON  is  required  upon  the  acquisition  of  a  facility,  un- 
less it  is  acquired  through  either  a  judicial  sale  scheduled 
before  a  debt  foreclosure  or  a  transfer  of  ownership  resulting 
from  the  death  of  the  previous  owner.     Finally,  the  CONNECTICUT 
amendment  specifies  several  factors  that  the  state  should  con- 
sider when  reviewing  a  proposed  transfer  of  ownership. 

The  states  were  much  more  unified  in  excluding  site  acqui- 
sition from  CON  review.      GEORGIA,   NEBRASKA,   PENNSYLVANIA,  TEXAS, 
and  WASHINGTON  laws  exempted  the  acquisition  of  real  estate  from 
CON  review,  with  the  latter  excluding  capital  expenditures  for 
the  reduction  of  beds  or  health  services  as  well.  TENNESSEE'S 
law  exempts  the  acquisition  of  real  property  from  review  as  long 
as  it  is  serving  as  an  investment  and  not  for  immediate  use.  If 
the  property  should  ever  be  developed,  however,  the  law  requires 
that  the  property's  cost  be  included  as  part  of  the  total  cost 
of  the  final  project. 


Predevelopment  Activities 

The  federal  regulations  not  only  require  a  CON  for  predevel- 
opment activities   (including  architectural  designs,  plans,  working 
drawings,  and  specifications)   costing  in  excess  of  $150,000,  but 
also  for  arrangements  and  commitments  for  financing.     The  relevant 
provisions  in  the  KANSAS,  TENNESSEE,  and  WASHINGTON  laws  are  vir- 
tually identical  to  the  federally-suggested  threshold  requirements. 
PENNSYLVANIA'S  law  covers  the  predevelopment  activities  listed  in 
the  federal  guidelines,  but  excludes  preliminary  plans,  studies, 
and  surveys  from  review.     The  state  aiso  allows  a  CON  to  be  issued 
solely  for  predevelopment  activities.     On  the  other  hand,  VERMONT'S 
threshold  for  predevelopment  activities  is  eqivalent  to  that  in 
the  federal  guidelines,  with  the  exception  being  the  expenditures 
on  studies  are  included  under  the  threshold.     Furthermore,  the 
MONTANA  and  UTAH  laws  cover  both  studies  and  surveys  under  tneir 
predevelopment  activities. 

NEW  HAMPSHIRE'S  law  is  the  most  specific  in  listing  activities 
to  be  covered  under  CON  review.     The  state  requires  that  the  costs 
of  studies,   legal  fees,  off  site  improvements,  designs,  plans, 
working  drawings  and  specifications  essential  to  the  acquisition 
of  physical  plants  and  equipment  be  included  in  determining  whether 
the  total  cost  of  the  project  exceeds  the  threshold  level  of  $150,000. 
WISCONSIN'S  amendment  defines  predevelopment  expenditures  and  in- 
cludes any  predevelopment  activities  amounting  to  $150,000  or  less 


in  the  computation  of  a  project's  total  cost.     The  law  also 
states  that  a  CON  may  be  granted  for  predevelopment  activities 
witnout  entailing  the  concommitant  approval  of  the  final  project. 

Three  states,    (DELAWARE,   MISSISSIPPI,   and  NEBRASKA)  passed 
laws  instituting  thresholds  for  predevelopment  activities  lower 
than  that  in  the  federal  guidelines.     NEBRASKA'S  law  sets  its 
threshold  level  at  $100,000,  while  also  excluding  preliminary 
plans  and  surveys  from  coverage.     MISSISSIPPI  and  DELAWARE  re- 
quire that  expenditures  on  predevelopment  activities  obtain  CON 
approval  when  they  exceed  $50,000. 


Bed  Changes 

Federal  guidelines  require  that  a  CON  be  obtained  before 
any  health  care  facility  acts  to  increase,   redistribute,  or 
relocate  10  beds  or  10%  of  a  facility's  total  capacity  (whichever 
is  less) ,  over  a  two  year  period.     While  six  states  (MINNESOTA, 
MISSISSIPPI,  MISSOURI,  NEBRASKA,  NEVADA,  and  UTAH)   enacted  requi- 
rements virtually  identical  to  those  suggested  in  the  federal  reg 
ulations,  the  majority  of  the  states  instituted  thresholds  for 
bed  changes  in  slightly  altered  forms. 

Both  GEORGIA  and  PENNSYLVANIA  followed  the  federal  guide- 
lines quite  closely,  making  relatively  minor  alterations. 
GEORGIA  excludes  from  review  any  changes  occurring  between  the 
types  of  beds  in  skilled  nursing  and  intermediate  care  units. 
PENNSYLVANIA  exempts  bed  changes  made  between  levels  of  care  in 
nursing  homes,  but  it  does  require  that  a  provider  notify  both 
the  HSA  and  the  Department  before  permanently  reducing  a  facili- 
ty's bed  complement.     KANSAS  exempts  from  coverage  any  beds  re- 
distributed among  different  licensure  categories  in  a  health  fa-' 
cility  if  that  redistribution  results  from  a  decision  made  by 
the  state  agency  responsible  for  certification  under  Section  1122 

The  laws  of  six  States    (DELAWARE,   MAINE ,   NEW  HAMPSHIRE,  TEN- 
NESSEE, VERMONT,   and  WASHINGTON)   contained  thresholds  for  bed 
changes  below  that  suggested  in  the  federal  regulations.  NEW 
HAMPSHIRE  and  DELAWARE  require  a  CON  when  a  change,   through  eithe 
addition  or  reduction  amounts  to  10  beds  or  10%  of  capacity. 
MAINE'S  amendment  raised  its  threshold  so  that  instead  of  requi- 
ring a  CON  whenever  any  bed  in  a  facility  is  redistributed  or 
relocated,  one  is  now  required  when  the  redistribution  or  relo- 
cation amounts  to  five  beds  or  10%  of  capacity.     VERMONT  requires 
a  CON  when  an  addition,  conversion,  or  relocation  is  made 
amounting  to  four  beds  or  10%  of  a  facility's  licensed  capacity. 
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Furthermore,  VERMONT  prohibits  facilities  from  making  a  bed 
change  falling  under  the  four  bed  or  10%  capacity  threshold 
more  than  once  in  a  four  year  period. 

WASHINGTON'S  law  requires  that  a  CON  be  obtained  whenever 
any  increase  is  made  in  a  health  care  facility's  or  HMO's  total 
number  of  licensed  beds.     The  law  also  requires  a  CON  review  when 
a  facility  proposes  to  redistribute  beds  among  facilities  and/or 
service  categories  of  acute  care,  skilled  nursing,  intermediate 
care  and  boarding  home  care  if  the  redistribution  is  to  be  effec- 
tive for  more  than  six  months.     Finally,  the  law  enacted  by  TENNES- 
SEE requires  a  CON  whenever  a  facility  increases,  redistributes, 
or  relocates  one  or  more  of  its  beds. 


Service  Changes 

Fifteen  states    (COLORADO,   DELAWARE,   GEORGIA,  MINNESOTA, 
MISSOURI,   MONTANA,   NEBRASKA,   NEVADA,   NEW  HAMPSHIRE,  OREGON, 
PENNSYLVANIA,   TENNESSEE,   TEXAS,   UTAH,   and  WASHINGTON)  enacted 
legislation  this  past  year  that  deals  with  changes  in  health 
care  services.     The  federal  guidelines  in  this  area  require  that 
a  CON  be  obtained  when  a  facility  offers  a  service  not  provided 
during  the  preceding  12  months. 

The  DELAWARE,  NEW  HAMPSHIRE  and  UTAH  thresholds  are  virtually 
identical  to  the  federal  government's,  while  NEVADA'S,  PENNSYL- 
VANIA'S, and  WASHINGTON'S  add  only  relatively  minor  modifications. 
For  instance,   in  addition  to  requiring  a  CON  when  a  new  service 
is  offered,  the  WASHINGTON  law  specifies  that  only  the  services 
that  HMOs  provide  through  a  health  care  facility  owned,  operated 
or  utilized  by  them  shall  be  subject  to  review  prior  to  October  1, 
1980.     NEVADA'S  law  allows  a  health  care  facility,  HMO  or  home 
health  agency  to  add  a  service  without  obtaining  a  CON  as  long  as 
the  service  to  be  added  falls  within  the  same  general  category  of 
services  already  being  provided,  and  as  long  as  the  new  related 
service  would  not  entail  an  expenditure  of  over  ?150,000.  The 
PENNSYLVANIA  law  includes  a  provision  requiring  a  provider  to 
notify  the  HSA  and  the  Department  of  Health  30  days  before  ter- 
minating or  substantially  reducing  a  service. 

The  remaining  nine  states  enacted  threshold  levels  for 
changes  in  service  that  are  substantially  lower  than  those 
suggested  in  the  federal  guidelines.     Three  of  these  states  in- 
cluded fiscal  considerations  in  their  thresholds  for  service  re- 
view.    For  example,  TENNESSEE  requires  a  CON  not  only  when  a 


service  is  established,  modified,  or  discontinued,  but  also 
when  a  financial  obligation  is  incurred  in  relation  to  such 
a  service.     MINNESOTA'S  law  requires  a  CON  when  a  service  mod- 
ification will  entail  an  expenditure  in  excess  of  $50,000  over 
a  12  month  period.       OREGON  amended  its  CON  program  so  that  a 
service  no  longer  need  be  new  in  order  to  require  a  review. 
OREGON  law  now  requires  a  CON  whenever  a  service  entails  a 
planned  expenditure  in  or  through  a  health  facility  or  HMO  that 
would  either  significantly  add  to  the  cost  of  patient  care  or 
compromise  its  quality. 

COLORADO  amended   its  law  this  session  to  require  a  CON 
when  a  change  occurs  in  the  scope  of  a  health  service   (as  opposed 
to  a  change  in  the  service  itself)   and  to  specify  what  expendi- 
tures can  be  classified  under  a  service  change  for  purposes  of 
review.     Specifically,  the  law. states  that  direct  operating  costs 
shall  not  be  applied  toward  the  CON  threshold  level,  and  that 
no  project  entailing  less  than  $50,000  in  direct  annual  operating 
costs  shall  be  reviewed  under  the  "change  in  service"  provision 
unless  it  involves  the  acquisition  (and  not  the  replacement)  of 
major  diagnostic,  rehabilitative  or  treatment  equipment. 

TEXAS  now  requires  that  any  expansion   (as  opposed  to  a 
"substantial"  expansion)   of  a  service  fall  under  CON  review. 
The  MISSOURI  and  MONTANA  threshold  levels  are  similar  in  requir- 
ing   a  CON  before  a  service  can  be  added,  deleted  or  relocated. 
They  differ,  however,   in  that  a  CON  is  also  required  in  MONTANA 
when  a  home  health  service  area  is  expanded.     Finally,  GEORGIA 
and  NEBRASKA  set  the  lowest  thresholds.     Both  states  require 
a  CON  whenever  any  change  is  made  in  a  health  service. 


IV.     Determinations  of  Need 

Seven  of  the  state  laws  passed  this  last  session  include 
provisions  specifying  the  type  of  decision  that  can  be  made  on 
a  certificate  of  need.     The  majority  of  the  states  (DELAWARE, 
MONTANA,   NEW  HAMPSHIRE,   TENNESSEE,   TEXAS,   and  WASHINGTON)  allow 
CONs  to  be  issued  or  denied  on  conditional  bases.     The  TENNESSEE 
law,   for  example,   specifies  that  all  or  part  of  a  project  may 
be  approved  when  reviewing  an  application.     The  Tennessee  Health 
Care  Commission  is  prohibited,  however,   from  denying  a  CON  for 
an  HMO's  new  service  if  the  Commission  has  already  granted  a  CON 
authorizing  either  the  development  of  the  service  or  an  expendi- 
ture, in  preparation  for  its  offering  or  development.  Further- 
more, the  law  prohibits  a  CON  from  being  denied  to  an  HMO  when 
the  offering  of  the  new  service  remains  consistent  with  the 
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basic  objectives  contained  in  the  previously  approved  application. 

The  TEXAS  law  also  allows  specific  conditions  —  such  as 
limits  on  the  project's  cost,  the  time  period  for  development 
and  completion  of  the  project,   limits  on  the  project's  scope, 
and  requirements  for  project  status  reports  —  to  be  prescribed 
when  granting  a  CON. 

The  WASHINGTON  law  permits  the  issuance  of  a  conditional 
CON  if  the  project  can  be  justified  only  under  certain  circumstan- 
ces.    Similarly,  while  the  NEW  HAMPSHIRE  law  states  that  the  final 
decision  may  be  an  approval,  a  denial,  or  an  approval  with  con- 
ditions,  it  is  specific  in  stating  that  any  such  conditions 
must  bear  a  direct  and  rational  relationship  to  the  project  pro- 
posed and  to  the  criteria  used  in  review. 

PENNSYLVANIA  and  UTAH,  on  the  other  hand,   specify  that  a 
CON  may  not  be  issued  or  denied  on  a  conditional  basis.  The 
PENNSYLVANIA  law  further  states  that  neither  a  CON  nor  public 
funding  may  be  withheld  from  a  health  care  provider  on  the 
grounds  that  the  provider  will  not  provide  facilities  or  services 
contrary  to  the  religious  or  moral  beliefs  of  the  provider. 


V.     Appeal  Procedures 

The  states  have  tended  to  follow  federal  guidelines  for 
appeal  procedures  quite  closely,  although  varying  somewhat 
in  the  mechanisms  they  designated  to  handle  the  decision's  appeal. 
Four  states    (GEORGIA,   NEBRASKA,   PENNSYLVANIA,   and  VERMONT)  crea- 
ted special  bodies  with  responsibility  for  hearing  CON-related 
appeals . 

The  PENNSYLVANIA  law,   for  example,  creates  the  State  Health 
Facility  Hearing  Board  within  the  Department  of  Justice  to  serve 
as  the  designated  appeals  body.     Its  members  are  appointed  by 
the  governor,  confirmed  by  the  Senate,  and  selected  for  their 
familiarity  and  experience  with  health  care  facilities  and/or 
any  other  relevant  training  and  experience  which  will  assist 
the  Board  in  performing  its  functions.     The  Board  is  empowered 
to  hear   appeals  concerning  both  departmental  decisions  on  CON 
applications  and  objections  to  the  published  regulations,  criter- 
ia, and  standards.     The  actions  of  the  Hearing  Board  may  then  be 
appealed  to  the  Commonwealth  Court  by  any  party  or  HSA  involved 
in  the  proceeding.     The  law  also  states  that  copies  of  the  hearing 
testimony  will  be  made  available  to  all  parties,  but  at  their 
own  cost. 


15. 


VERMONT 1 s  law  is  similar  in  that  it  also  directs  the 
governor  to  appoint  an  appeals  board.     The  board  is  to  consist 
of  three  members,  one  being  an  attorney  and  the  other  two  being 
"public"  representatives.     Decisions  may  be  appealed  to  the  board 
by  either  the  applicant,  the  HSA,  or  any  affected  consumers.  The 
decision   (which  may  entail  a  total  or  partial  modification,  rever- 
sal or  affirmation)   may  be  further  appealed  for  final  review  to 
the  Supreme  Court. 

NEBRASKA'S  statute  establishes  a  Certificate  of  Need  Appeal 
Panel  of  nine  members,  five  of  whom  review  any  one  case.  Any 
person  affected  by  a  departmental  decision  may  submit  a  request 
for  a  public  reconsideration  of  the  decision  in  question. 

The  State  Health  Planning  and  Review  Board  is  the  five- 
member  appeals  body  established  by  the  GEORGIA  statute.  A 
decision  may  be  brought  before  the  Board  by  the  applicant,  an 
HSA  or  any  affected  party.     The  parties  may  seek  judicial  review 
as  a  means  of  final  consideration.     In  outlining  the  appeals 
procedure,  the  law  enables  the  SHPDA  to  set  fees  covering  the 
costs  of  preparing  the  records  necessary  for  such  an  appeal, 
and  specifies  that  the  fees  may  be  shared  between  the  SHPDA 
and  the  applicant. 

The  laws  of  four  states    (MINNESOTA,  MISSISSIPPI,  NEVADA, 
and  UTAH)   established  special  hearing  officers  with  responsibility 
for  hearing  appeals.     MISSISSIPPI'S  law,  for  example,  outlines 
in  some  detail  both  the  rationale  for  a  public  hearing  and  the 
procedure  for  appeals.     The  request  for  a  public  hearing  is 
deemed  justified  if  information  not  previously  considered  by  the 
Mississippi  Health  Care  Commission  is  presented,   if  changes  have 
occured  in  the  factors  relied  upon  by  the  Commission,  or  if  it  is 
demonstrated  that  the  Commission  failed  to  follow  its  adopted 
procedures.     The  decision  made  by  the  Commission  after  the  public 
hearing  may  be  initially  appealed  to  a  newly-established  Adminis- 
trative Appeals  Judge.     Thereafter,  decisions  may  be  appealed 
to  the  Chancery  Court  of  Mississippi  and  then  to  the  Mississippi 
Supreme  Court. 

DELAWARE'S  and  MINNESOTA'S  procedures  are  similar  in  that 
appeals  are  directed  to  a  hearing  officer,  whose  decision  is 
regarded  as  final   (subject  only  to  court  appeal) . 

NEVADA'S  new  amendment  directs  the  governor  to  appoint  a 
hearing  officer  responsible  for  all  CON-related  appeals.  The 
law  further  specifies  that  the  officer's  decision  shall  be  based 


upon  the  evidence  submitted  to  and  compiled  by  the  HSA,  unless 

the  evidence  is  such  that  its  inclusion  would  have  been  impossible. 

In  UTAH,  a  public  hearing  may  be  requested  by  the  Department, 
the  applicant,  the  HSA,  or  any  person  directly  affected  by  the 
review  decision.     The  law  authorizes  the  Department  both  to  appoint 
the  hearing  examiner  and  to  adopt  a  fee  schedule  to  cover  the 
costs  of  copying  and  preparing  any  requested  material. 

The  appeals  procedures  established  by  KANSAS,  NEW  HAMPSHIRE, 
and  TENNESSEE  are  slightly  different  from  the  norm  in  that  appeals 
in  those  states  are  not  directed  to  separate  hearing  boards  or 
officers.     For  example,  TENNESSEE'S  law  specifies  that  a  decision 
made  by  the  Commission  should  be  returned  to  the  Commission  at 
the  initial  stage  of  appeal.     After  the  Commission's  second  hear- 
ing, a  decision  becomes  eligible  for  judicial  review.  Similarly, 
the  KANSAS  amendment  enables  the  state  agency  to  adopt  rules  and 
regulations  establishing  procedures  for  the  reconsideration  of 
an  agency  decision  by  the  state  agency.     Finally,  NEW  HAMPSHIRE'S 
law  specifies  that  any  person  dissatisfied  with  the  decision  of 
the  state  agency  has  the  right  to  appeal  the  decision  directly 
to  the  Supreme  Court  after  submitting  a  petition  detailing  the 
grounds  on  which  the  decision  is  claimed  to  be  erroneous. 


VI .     Certificate  Revocation 

At  least  seven  states    (DELAWARE,   GEORGIA,   KANSAS,  TENNESSEE, 
TEXAS,  UTAH,   and  VERMONT)   include  provisions  in  their  new  CON 
statutes  concerning  the  circumstances  under  which  a  CON  may  be 
revoked.     Grounds  for  revocation  tend  to  fall  into  three  categor- 
ies:    substantial  non-compliance  with  the  conditions  required  upon 
certification;  proof  that  the  applicant  supplied  false  or  mis- 
leading information  when  applying  for  a  certificate;  and  failure 
to  follow  the  schedule  for  the  project's  completion. 

When  a  project  is  suspected  of  being  behind  schedule  in 
UTAH,  the  certificate  holder  is  issued  an  order  alerting  him 
or  her  to  the  unsatisfactory  progress.     The  order  directs  the 
certificate  holder  to  supply  evidence  to  the  HSA  and  the  Utah 
Project  Review  Advisory  Committee  explaining  why  the  certificate 
should  not  be  rescinded.     A  hearing  is  held  allowing  the  certi- 
ficate holder  to  show  good  cause  for  non-compliance  with  the 
development  schedule.     Unless  good  cause   (i.e.,  a  delay  or  in- 
action caused  by  or  resulting  from  events  not  within  the  control 
of  and  not  anticipated  by  the  CON  holder)    is  shown,   the  CON 
will  be  rescinded. 
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Similarly,  TENNESSEE'S  law  states  that  when  reviewing  (at 
least  annually)   the  progress  made  on  any  project  covered  by  a 
CON,  the  Health  Facilities  Commission  may  request  evidence  in- 
dicating that  substantial  progress  is  being  made  on  the  project. 
If  the  Commission  feels  that  satisfactory  progress  is  not  being 
made,  it  may  revoke  the  certificate. 

GEORGIA'S  law  allows  the  SHPDA  to  classify  a  certificate 
as  forfeited  or  revoked  under  several  circumstances:  transferral 
of  control  or  ownership  of  a  facility  without  prior  approval; 
failure  to  commence  construction  within  the  time  specified  upon 
certification;   and  intentional  provision  of  false  information  in 
the  project  application. 

The  KANSAS  law  mentions  only  the  latter  as  a  ground  for 
revocation.     Thus,  a  CON  may  be  revoked  after  a  hearing  if  it 
is  found  that  the  CON  application,  or  the  supporting  documents 
submitted  by  or  at  the  request  of  the  applicant,  contained  false 
or  misleading  statements  or  facts. 

Grounds  for  revocation  contained  in  the  TEXAS  and  VERMONT 
laws  tend  to  center  on  substantial  non-compliance  with  the  con- 
ditions required  upon  certification.     Thus,  the  TEXAS  law  states 
that  a  CON  is  subject  to  forfeiture  if,  after  being  given  notice 
and  a  hearing,  the  certificate  holder  is  shown  to  be  out  of  com- 
pliance with  the  conditions  contained  in  the  certificate.  Sim- 
ilarly, VERMONT'S  statute  enables  a  CON  to  be  revoked  either  for 
substantial  non-compliance  with  the  scope  of  the  project  as  out- 
lined in  the  application,  or  for  failure  to  comply  with  the 
conditions  specified  in  the  certificate  granted  by  the  Department. 


VII .  Penalties 

Fifteen  states    (DELAWARE,   GEORGIA,   KANSAS,  MINNESOTA,  MIS- 
SISSIPPI,  MISSOURI,   MONTANA,   NEBRASKA,   NEW  HAMPSHIRE,  PENNSYL- 
VANIA,  TENNESSEE,   TEXAS,   UTAH,  VERMONT,   and  WASHINGTON)  included 
provisions  in  this  year's  laws  outlining  penalties  and  remedies 
for  non-compliance  with  and/or  violation  of  their  CON  laws. 
Various  combinations  of  administrative  and  legal  remedies,  inclu- 
ding fines,  licensure  revocation,  court  injunctions,  and  denial 
of  eligibility  to  receive  public  funding  and/or  reimbursement 
are  in  each  of  the  states.     Twelve  states    (DELAWARE,  KANSAS,  MIN- 
NESOTA,   MISSISSIPPI,    MISSOURI,   NEBRASKA,   NEW  HAMPSHIRE,  PENNSYL- 
VANIA,  TENNESSEE,   UTAH,   VERMONT,   and  WASHINGTON)    enable  various 
parties  to  seek  court  injunctions  in  order  to  prevent  a  violation. 
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These  provisions  vary  mainly  in  who  is  given  standing  to  insti- 
tute court  action.     MINNESOTA  enables  the  Attorney  General  to 
bring  an  action  at  the  request  of  the  Commissioner  of  Health, 
while  in  NEBRASKA,   PENNSYLVANIA,   TENNESSEE,   and  WASHINGTON  it  is 
the  state  health  planning  agency  that  has  standing  to  seek  such 
an  injunction.     DELAWARE,   NEW  HAMPSHIRE,   and  VERMONT  enable  the 
state  agency,  an  HSA,  and  a  health  care  provider  or  facility  to 
bring  legal  action  against  a  party  violating  the  state  program. 
VERMONT  also  grants  consumers  standing  to  seek  legal  redress. 

The  second  most  common  form  of  penalty  is  the  imposition 
of  a  fine  specifically  provided  for  by  11  states  in  1979  (DELAWARE, 
GEORGIA,   MISSISSIPPI,    MONTANA,   NEBRASKA,    NEW  HAMPSHIRE,  PENNSYL- 
VANIA,  TEXAS,   UTAH,  VERMONT ,   and  WASHINGTON).     A  significant  de- 
gree of  variance  exists  in  the  amount  of  the  fine  that  may  be 
assessed. 

NEBRASKA  designates  a  violation  as  a  class  IV  misdemeanor, 
with  each  day  constituting  a  separate  offense.     The  amount  of  the 
fine  levied  is  to  £>e  determined  by  the  magnitude  of  the  offense. 
TEXAS  and  WASHINGTON  also  treat  each  act  and  day  as  separate 
violations,  but  specify  that  the  fine  may  not  exceed  $100  per  day. 
Furthermore,  both  states  direct  that  all  collected  fines  are  to 
be  deposited  in  the  state  treasury.     TEXAS  further  specifies  that 
the  funds  should  be  earmarked  for  use  by  the  Commission  adminis- 
trating and  enforcing  the  act. 

Four  states    (GEORGIA,   MISSISSIPPI,   NEW  HAMPSHIRE,    and  PEN- 
NSYLVANIA)   impose  a  general  fee  of  $1000  for  violations.  More 
specifically,  MISSISSIPPI  classifies  such  a  violation  as  a  mis- 
demeanor punishable  by  a  $1000  fine  and/or  60  days  in  jail, 
while  a  fine  in  PENNSYLVANIA  may  range  between  $10  0  and  $10  00  0, 
in  addition  to  the  costs  incurred  during  prosecution.  PENNSYL- 
VANIA also  specifies  that  each  day  of  violation  after  the  receipt 
of  a  cease  and  desist  order  constitutes  a  separate  offense. 

The  MONTANA  and  VERMONT  statutes  impose  the  most  substantial 
fines  ranging  from  not  less  than  $1000  to  not  more  than  $10,000. 
In  MONTANA  the  fines  imposed  during  each  day  of  offense  are  to 
be  deposited  in  the  state  general  fund  while  VERMONT'S  statute 
is  silent  on  disposition  of  collected  fines. 

Of  the  laws  enacted  this  session,  those  in  nine  states 
(DELAWARE,   MINNESOTA,    MISSISSIPPI,   MISSOURI,    NEBRASKA,  NEW 
HAMPSHIRE,   PENNSYLVANIA,  VERMONT,   and  WASHINGTON)    included  pro- 
visions prohibiting  a  facility's  licensure  and/or  certification 
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under  certain  circumstances.     For  example,  MISSISSIPPI'S  Health 
Care  Commission  may  refuse  to  license  a  facility  or  service  vio- 
lating state  requirements.     A  facility  developed  in  MISSOURI 
without  first  obtaining  a  CON  is  prohibited  from  being  licensed 
and/or  certified.     MINNESOTA'S  health  department  is  similarly 
prohibited  from  licensing  any  portion  of  a  facility  in  violation 
of  the  law,  as  is  VERMONT'S  health  department.     NEBRASKA'S  law 
states  that  a  facility's  license  may  be  revoked  under  certain 
circumstances,  and  directs  that  any  facility  out  of  compliance 
with  the  state  program  will  either  be  refused  a  license  or  its 
renewal . 

NEW  HAMPSHIRE'S  law  not  only  prohibits  a  license  from 
being  issued  to  a  facility  violating  the  law,  but  also  deems  an 
uncertified  alteration  in  bed  capacity  as  grounds  for  licensure 
revocation.     In  PENNSYLVANIA,  a  license  may  not  be  granted  (and 
if  already  granted,  must  be  revoked)   for  any  facility,  organiza- 
tion, or  service  for  which  a  CON  is  required  but  not  issued. 
Finally,  WASHINGTON'S  law  prohibits  a  health  facility's  or  HMO's 
licensure  or  registration  unless  and  until  a  CON  has  been  issued 
by  the  state. 

The  penalty  provisions  instituted  by  six  states  this 
session    (DELAWARE,   MINNESOTA,   MISSOURI,   NEW  HAMPSHIRE,  TENNES- 
SEE, and  VERMONT)   prohibit  the  receipt  of  public  funds  for  facil- 
ities and/or  services  operating  in  violation  of  CON  requirements. 
In  MISSOURI,  both  the  legislature  and  all  its  state  agencies  are 
prohibited  from  granting  funds  or  making  payments  to  any  such 
facility.     The  NEW  HAMPSHIRE  and  VERMONT  penalties  are  the  strict- 
est in  this  area.     They  prohibit  not  only  state  agencies,  but 
also  entities  chartered  under  the  state  and  people  licensed  to 
do  business  in  the  state  from  providing  reimbursement  for  any 
health  service  circumventing  CON  requirements. 


VIII.     Review  Criteria 


Osteopathic  Services/Facilities 

Fourteen  states    (CALIFORNIA,   COLORADO,   DELAWARE,  GEORGIA, 
MINNESOTA,    MISSOURI,   MONTANA,   NEBRASKA,    NEW  HAMPSHIRE,  OREGON, 
TENNESSEE,   UTAH,  VERMONT ,   and  WASHINGTON)    include  provisions 
in  their  new  laws  concerning  the  criteria  to  be  considered 
when  determining  a  project's  need.     Excluding  the  twelve  cri- 
teria listed  in  the  federal  guidelines,  the  additional  area 
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covered  most  frequently  by  the  states  concerns  the  comparative 
need  for  allopathic  and  osteopathic  services.     For  example, 
OREGON'S  and  WASHINGTON'S  laws  include  the  special  needs  and 
circumstances  of  osteopathic  and  allopathic  services  among  their 
criteria. 

Similarly,  PENNSYLVANIA  requires  that  the  need  for  and 
availability  of  allopathic  and  osteopathic  physicians  be  con- 
sidered when  evaluating  a  community  service  project.  MISSOURI 
states  that  the  "freedom  of  patient  choice"  is  important  when 
evaluating  the  need  for  both  allopathic  and  osteopathic  services 
Finally,  while  GEORGIA'S  law  makes  no  distinction  between  osteo- 
pathic and  allopathic  medicine,   it  does  require,  however,  that 
the  need  and  availability  of  osteopathic  services  in  a  community 
be  considered  when  reviewing  an  application  from  an  osteopathic 
facility. 


Special  Population  Groups 

A  number  of  states  specifically  authorize  their  health 
planning  agencies  to  take  into  account  the  unique  needs  of  cer- 
tain population  groups  when  considering  a  certificate  of  need. 
PENNSYLVANIA,   for  example,  now  requires  that  the  religious  orien 
tation  of  a  facility  and  the  religious  needs  of  the  community 
to  be  served  be  considered  when  determining  a  project's  need. 
The  law  states,  however,  that  the  provision  should  not  create 
duplicative  systems  of  care. 

GEORGIA  allows  special  consideration  to  be  given  to  the 
needs  of  and  the  impact  on  minority-administered  facilities 
which  service  socially  or  economically  disadvantaged  minority 
groups  in  urban  settings,  or  are  utilized  for  the  training  of 
minority  medical  practitioners.     Similarly,  NEW  HAMPSHIRE'S  law 
lists  among  its  criteria  both  the  needs  of  the  proposed  service 
area  population  and  the  extent  to  which  low  income,  racial  and 
ethnic  minorities,  women,  handicapped  persons  and  other  under- 
served  groups  will  have  access  to  the  service.  Furthermore, 
the  anticipated  effect  on  the  ability  of  the  above  groups  to 
obtain  needed  health  care  must  be  considered  when  evaluating  a 
proposed  reduction  or  relocation  of  a  service.     NEBRASKA  not 
only  requires  that  specific  criteria  be  developed  for  urban 
and  rural  areas   (since  standards  for  appropriate  health  care 
systems  may  vary  between  such  areas) ,  but  also  asks  each  HSA  to 
establish  its  own  regional  criteria  for  determining  a  project's 
need. 


Transportation/Accessibility 


Travel  and  transportation  factors  are  among  the  criteria 
given  special  consideration  in  MONTANA  and  OREGON.     For  example, 
MONTANA'S  law  requires  that  the  distance,  convenience,  cost  of 
transportation,  and  accessibility  of  health  services  for  per- 
sons living  outside  of  urban  areas  be  considered  when  evaluating 
the  need  of  a  project.     OREGON  specifies  that  the  effect  of  travel 
on  a  patient's  condition  must  be  considered  if  a  health  service 
is  not  available  in  the  areas  served  or  to  be  served.     The  law 
also  requires  the  consideration  of  the  immediate  and  long-term 
financial  impact  of  a  proposal  and  any  reduction  in  travel  cost 
to  patients  as  well. 


Special  Facilities 

Several  states  approved  provisions  giving  special  consid- 
eration to  certain  types  of  facilities  and/or  services.  For 
example,  CALIFORNIA  amended  its  law  concerning  the  need  for 
expanded  surgical  clinics.     It  now  requires  that  the  adverse 
consequences  on  the  utilization  of  hospital  operating  rooms  shall 
not  be  a  prime  consideration  if  the  hospitals  have  not  attempted 
to  fully  utilize  their  ambulatory  operating  capacity  or  provided 
ambulatory  surgical  services  at  a  reasonable  cost.     In  still 
another  amendment,  CALIFORNIA  specified  certain  criteria  to  be 
used  for  HMO  projects.     Thus,  when  an  HMO,  being  provided  assist- 
ance under  Title  XIII  of  the  federal  Public  Health  Service  Act, 
requests  a  CON  for  a  service  provided  by  or  thorough  it,  the  new 
law  requires  a  certificate  be  granted  except  in  two  circumstances. 
These  circumstances  are:     1)     if  it  is  determined  that  the  project 
is  not  needed  by  the  enrolled  or  anticipated  member  of  the  HMO; 
or  2)     if  it  is  determined  that  the  beds  or  services  to  be  pro- 
vided are  available  from  non-HMO  providers   (or  another  HMO)  in 
a  reasonable  and  cost-effective  manner  that  is  consistent  with 
the  basic  method  of  the  HMO's  operation. 


Efficiency,  Alternatives  and  Competition 

The  PENNSYLVANIA,   UTAH,   and  VERMONT  laws  specify  special 
criteria  that  must  be  met  before  any  additional  inpatient  fac- 
ilities or  services  may  be  granted  by  a  CON.  PENNSYLVANIA'S 
law  states  that  when  a  new  health  facility  or  service  for  in- 
patients is  proposed,  written  findings  must  be  made  on  the 
efficiency  and  appropriateness  of  the  existing  inpatient  ser- 
vices or  facilities  similar  to  those  proposed.  Similarly, 


the  VERMONT  law  prohibits  a  CON  from  being  issued  for  new  in- 
patient services  unless  alternatives  found  superior  in  terras  of 
cost,  efficiency,  appropriateness,  etc.,  do  not  exist  or  the 
development  of  such  alternatives  is  not  practicable.  Granting 
a  CON  for  inpatient  services  is  also  prohibited  unless,   in  the 
case  of  construction,  alternatives,   such  as  modernization  or 
sharing  arrangements,  have  been  considered  to  the  maximum  ex- 
tent possible.     The  VERMONT  law  also  specifies  that  an  inpatient 
service  may  be  needed  if,   in  the  absence  of  the  proposed  service, 
patients  would  experience  serious  problems  in  terms  of  cost, 
availability,  accessibility  or  other  such  difficulties  in  ob- 
taining inpatient  care  of  the  type  proposed. 

UTAH'S  law  states  that  before  granting  a  CON,   the  HSA  and 
the  Department  must  find  that  superior  or  practicable  alterna- 
tives to  inpatient  care  do  not  exist,  or  that  the  costs  of 
excess  capacity  in  the  provision  of  such  a  service  will  not  be 
born  by  the  consuming  public. 

NEW  HAMPSHIRE,   UTAH,   and  VERMONT  also  include  provisions  in 
their  laws  to  allow  for  the  consideration  of  competing  applica- 
tions.    VERMONT'S  statute  requires  that  a  process  be  instituted 
through  which  any  person  wishing  to  offer  or  develop  a  new  ser- 
vice may  submit  a  competing  application  when  a  substantially 
similar  application  is  pending  with  the  department.     The  original 
and  competing  applications  are  to  be  viewed  concurrently,  but 
the  Department  is  not  restricted  to  granting  a  CON  to  only  one 
application  for  a  service.     Similarly,  NEW  HAMPSHIRE'S  law  states 
that  the  merits  of  any  competing  applications  shall  be  weighed 
when  determining  the  need  for  a  project,  while  also  outlining 
the  procedures  for  the  submission  of  such  an  application. 

The  UTAH  law  directs  the  Department  to  issue  rules  outlining 
the  procedure  through  which  projects  will  receive  "simultaneous 
and  comparative  review."     The  law  also  requires  that  emphasis  be 
given  to  innovations  in  the  delivery  of  health  care  that  promote 
a  significant  cost  savings,  cost  avoidance,  or  constitute  a  sub- 
stantive advance  in  the  delivery  of  health  care  that  merit  a 
test  in  the  marketplace  --  even  though  they  may  impact  existing 
services.     Moreover,  the  UTAH  statute  stresses  that  every  con- 
sideration must  be  given  to  the  availability  of  alternative, 
less  costly,  or  more  effective  methods  of  service  delivery  when 
evaluating  a  proposed  project. 

Like  UTAH,  the  PENNSYLVANIA  legislature  directed  that  the 
state's  CON  program  not  be  administered  in  a  way  that  would  stifle 
innovation  or  experimentation  in  health  care  and  health  care 


facilities.     The  legislature  also  directed  that  the  CON  program 
not  discourage  contributions  of  private  funds  and  services  to 
health  care  facilities  and  institutions. 


IX.  Administration 

State  agencies  authorized  to  review  the  CON  applications 
traditionally  have  been  either  independent  boards  or  commissions, 
state  health  departments,  or  State  Health  Planning  and  Develop- 
ment Authorities.     Of  the  states  addressing  problems  of  adminis- 
tration in  the  past  session,  the  majority  delegated  central  res- 
ponsibility for  certificate  of  need  programs  to  their  state 
health  departments.     KANSAS,   for  example,  directs  its  Secretary 
of  Health  and  Environment  to  make  the  final  determination  con- 
cerning a  project's  need,  while  the  Commissioner  of  Health  is 
directed  to  do  so  in  MINNESOTA. 

VERMONT  empowers  its  Department  of  Health  with  the  duties 
and  responsibilities  necessary  for  the  program's  implementation, 
and  gives  its  Commissioner  the  authority  to  issue  or  deny  a 
certificate  of  need.     The  law  requires,  however,  that  the  Com- 
missioner consult  with  hospitals,  nursing  homes,  professional 
associations  and  societies,  HSAs  and  the  SHCC  in  all  policy 
matters  affecting  the  program's  administration. 

UTAH  gives  its  Department  of  Social  Services  similar  respon- 
sibility both  for  the  adoption  of  rules  and  regulations  gov- 
erning the  application  procedure  and  the  criteria  for  review, 
as  well  as  for  the  actual  issuance  or  denial  of  a  CON.     The  UTAH 
law  also  creates  the  Utah  Health  Policy  Project  Review  Advisory 
Committee  to  advise  the  Department  on  the  development  of  review 
procedures  and  criteria  and  to  make  recommendations  on  applica- 
tions under  consideration. 

DELAWARE,   NEBRASKA,   PENNSYLVANIA,    and  WASHINGTON  also 
chose  to  empower  their  state  departments  of  health  with  pro- 
grammatic responsibilities  and  designated  these  departments  as 
their  SHPDAs.     However,  while  PENNSYLVANIA'S  Department  of  Health 
is  directed  to  adopt  and  promulgate  the  rules  and  regulations 
required  for  compliance  with  federal  guidelines,  responsibility 
for  the  actual  issuance  of  the  certificate  is  delegated  to  the 
Health  Care  Policy  Board  --  an  agency  newly-created  within  the 
Department  of  Health.     ALABAMA  amended  its  law  this  session  to 
allow  the  governor  to  select  an  agency  other  than  the  State 
Board  of  Health  to  serve  as  the  SHPDA. 


GEORGIA    vested  its  SHPDA  rather  than  its  department  of 
health,   with  the  responsibility  for  not  only  adopting  the  rules, 
regulations  and  criteria  used  in  the  CON  review  process,  but 
also  for  granting  or  denying  the  certificate.     NEW  HAMPSHIRE 
granted  its  office  of  Health  Planning  the  additional  powers 
and  staff  needed  to  effectively  implement  the  state's  CON  program. 

Several  States    (COLORADO,   MISSISSIPPI,   MISSOURI,  TENNESSEE, 
and  TEXAS)   created  a  special  commission  or  committee  with  respon- 
sibility for  some  aspect  of  their  CON  programs'  administration. 
Health  Facilities  Commissions  in  TENNESSEE  and  TEXAS  grant  or 
deny  CON  applications  in  those  states.     COLORADO'S  Health  Facili- 
ties Review  Council  directs  the  Department  of  Health  in  carrying 
out  the  state's  CON  activities,   including  reviewing  the  need  for 
project  applications. 

MISSOURI  created  the  Missouri  Health  Facilities  Review 
Committee  and  provided  it  with  the  ability  to  issue  regulations 
concerning  the  application  process,  as  well  as  the  authority  to 
determine  the  need  for  various  projects.     The  Committee  is  per- 
mitted to  draw  on  both  the  SHPDA  for  any  necessary  resources  and 
staffing  and  to  hire  its  own  staff  as  well. 

MISSISSIPPI  also  created  an  independent  board  by  combining 
the  Mississippi  Commission  on  Hospital  Care  and  the  Health  Facil- 
ities Certification  Unit  of  the  State  Board  of  Health  into  one 
agency  --  the  Mississippi  Health  Care  Commission.     The  Commission 
is  designated  as  the  SHPDA,  and  is  also  authorized  to  develop 
and  implement  the  state  *  s  CON  program  through  the  adoption  of  any 
standards  or  criteria  to  be  used  in  the  evaluation  of  an  applica- 
tion. 

Finally,  although  several  states   (e.g.,  NEW  HAMPSHIRE, 
TENNESSEE,   and  WASHINGTON)    debated  the  role  of  their  Statewide 
Health  Coordinating  Councils  this  past  year,  NEW  HAMPSHIRE  alone 
held  its  SHCC  responsible  for  evaluating  the  impact  of  the  CON 
program  on  health  care  costs,  the  allocation  of  health  resources, 
and  the  relationships  between  CON  and  other  health  planning  and 
regulatory  activities  on  the  federal  and  state  levels. 

X.     Administrative  Procedures 


Application  Information 


Several  states  included  provisions  in  their  laws  that 
addressed  certain  aspects  of  the  application  or  administration 


processes.     The  PENNSYLVANIA  and  VERMONT  laws,   for  example,  chose 
to  specify  the  information  that  could  or  could  not  be  requested 
for  inclusion  in  an  application.     VERMONT'S  law  states  that  infor- 
mation requirements  may  include:     a  description  of  how  the  insti- 
tution is  utilized  (e.g.,  case  mix);  a  population-based  descrip- 
tion of  the  institution's  service  area;   the  applicant's  financial 
statement;  the  third  party  reimbursement  data;  and  a  facility's 
long  range   (three-year)    development  plans  for  a  health  care  service. 

The  PENNSYLVANIA  law  is  less  specific  in  enumerating  the 
information  permitted  to  be  requested.     Instead,  the  law  states 
that  a  facility  may  not  be  required  to  supply  data  or  information 
on  other  health  facilities  or  HMOs.     MINNESOTA'S  law  does  not 
require  specific  cost  information  on  other  facilities.     It  does, 
however,  require  that  CON  applications  include  information  on  the 
anticipated  effect  of  the  proposed  construction  or  modification 
on  the  per  day  and  per  admission  or  per  outpatient  visit  charges 
of  the  facility  making  the  application. 


Application  Fees 

Seven  States    (IOWA,   MISSOURI,   NEW  HAMPSHIRE,   TENNESSEE,  TEX- 
AS, UTAH,   and  WISCONSIN)   included  provisions  in  their  CON  laws 
this  year  either  requiring  or  permitting  a  fee  to  accompany  the 
application.     MISSOURI,   for  example,  requires  a  fee  from  all 
applicants  amounting  to  $1500  or  1/10  of  1%  of  the  proposed  ex- 
penditure, whichever  is  less.     NEW  HAMPSHIRE  charges  its  appli- 
cants a  fee  of  not  less  than  $100  and  not  more  than  1/2  of  1% 
of  the  project's  total  cost   (not  to  exceed  $1000).     The  law  also 
requires  that  the  amount  be  determined  by  the  state  and  deposited 
in  the  state  treasury. 

Both  TEXAS  and  WISCONSIN  altered  their  fee  schedules  this 
session.     WISCONSIN  now  charges  all  applicants  .35%    (as  opposed 
to  .2%)   of  the  project's  estimated  total  cost  for  a  CON.  The 
fee's  maximum  limit  was  abolished,  and  the  minimum  was  raised 
from  $100  to  $200.     TEXAS,  on  the  other  hand,  changed  its  maximum 
limit  from  $3500  or  3.5%  of  the  total  cost  of  the  project  to 
$7500  or  2%  of  the  total  cost,  whichever  is  less.     The  minimum 
fee  of  $25  remains  in  effect,  as  does  the  state's  ability  to 
establish  a  schedule  where  the  type  and  size  of  a  project  would 
determine  the  size  of  the  requisite  fee. 

TENNESSEE  and  UTAH  utilize  a  schedule  in  assessing  the 
amount  of  their  application  fees.     UTAH'S  statute  requires  that 
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all  applications   (excluding  those  owned  or  operated  by  govern- 
mental units)   be  accompanied  by  a  fee,  the  exact  amount  of 
which  is  to  be  computed  in  proportion  to  the  number  of  beds 
a  facility  maintains  for  patient  use.     TENNESSEE'S  law,  on  the 
other  hand,  requires  that  fees  be  fixed  according  to  a  schedule 
based  on  the  type  and  scope  of  the  proposed  project  and  the 
reasonably  related  costs  of  the  Commission  in  processing  the 
application.     Finally,  IOWA  amended  its  CON  statute  to  allow 
for  a  partial  refund  of  the  CON  fee  if  the  application  is  with- 
drawn.    The  amount  of  the  refund  is  proportional  to  the  time 
when  the  application  is  withdrawn. 


Emergency  and  Expedited  Reviews 

Twelve  States    (DELAWARE,   MINNESOTA,   MISSISSIPPI,  MISSOURI, 
MONTANA,   NEBRASKA,   NEW  HAMPSHIRE ,    PENNSYLVANIA,    TENNESSEE,  UTAH, 
VERMONT,   and  WASHINGTON)   enacted  laws  this  past  session  that  con- 
tain provisions  allowing  special  review  procedures  for  certain 
types  of  projects.      The  MINNESOTA,   MONTANA,   PENNSYLVANIA,  TENNES- 
SEE,  and  VERMONT  laws  provide  for  the  expedited  consideration  of 
"emergency"  projects,    (i.e.,  those  entailing  the  replacement, 
repair,  or  re-equiping  of  a  health  facility  as  a  result  of  a  fire, 
storm,   flood,  Act  of  God  or  similar  occurrence.) 

In  addition  to  such  emergency  situations,  NEBRASKA  and  NEW 
HAMPSHIRE  include  projects  required  for  compliance  with  federal 
and/or  state  laws  among  those  allowed  an  expedited  review.  MIS- 
SOURI grants  a  project  "non-substantive"  status  when  expenditures 
are  necessary  as  a  result  of  either  an  emergency  or  normal  main- 
tenance, as  well  as  when  a  transfer  of  ownership  takes  place. 

UTAH'S  law  contains  a  provision  allowing  the  award  of  a  CON 
without  following  all  the  normal  procedures  if  the  project  en- 
tails the  repair  or  replacement  of  damaged  facilities  or  equip- 
ment which  are  deemed  necessary  for  the  safety  of  the  patients. 
The  law  specifies,  however,  that  the  project  may  not  expand  a 
facility's  capacity,  add  new  services,  or  increase  the  level  of 
the  previously  existing  services.     Furthermore,  after  declaring 
a  state  of  emergency,  the  governor  may  authorize  the  development 
and  offering  of  projects  he  regards  as  necessary  for  the  avoidance 
of  peril  to  the  public  health,  safety,  and  general  welfare  of 
the  state. 

The  MISSISSIPPI  statute  allows  an  expedited  review  for  both 
"non-substantive"  and  emergency  projects.     Emergency  projects 
are  defined  as  those  where  the  facilities  and  equipment  are  such 
that  without  them  the  operation  of  the  facilities  and/or  the 


health  and  safety  of  the  patients  would  be  immediately  jeopar- 
dized.    Under  the  category  of  "non-substantive"  projects,  special 
reviews  are  allowed  for  transfers  of  ownership  where  the  facility 
continues  to  operate  under  the  same  category  of  license  and  no 
other  changes  take  place  that  would  normally  require  a  CON. 
Moreover,  a  project  may  also  be  classified  as  "non-substantive" 
for  purposes  of  review  if  it  entails  the  replacement  of  equip- 
ment with  that  of  similar  capability,  and  is  included  in  the 
facility's  annual  capital  expenditure  or  budget  plan. 


Evaluation 

The  new  TENNESSEE  and  WASHINGTON  laws  contain  provisions 
requiring  administrative  agencies  to  assess  tne  fiscal  impact  of 
their  decisions.     For  example,. the  TENNESSEE  legislature  now  re- 
quires the  Commission  to  submit  a  statement  to  the  Chairman  of 
the  Senate  Finance  and  House  Ways  and  Means  Committees.  This 
statement  must  estimate  the  impact  of  any  additional  hospital  or 
nursing  home  beds  being  approved  on  future  state  appropriations 
and  expenditures. 

WASHINGTON'S  Department  of  Health  and  Social  Services  is 
directed  to  monitor   (in  cooperation  with  the  HSAs  and  the  Hos- 
pital Commission)   the  costs  and  components  of  approved  projects 
in  order  to  assure  conformance  with  issued  certificates  of  need. 
The  law  also  requires  that  rules  and  regulation  be  adopted  to 
specify  when  changes  in  the  cost  or  scope  of  a  project  will  re- 
quire its  re-evaluation. 


Conclusion 

At  present,  three  states   (IDAHO,  INDIANA,  and  LOUISIANA) 
remain  without  CON  statutes  in  force.     Furthermore,  a  signifi- 
cant number  of  the  existing  state  programs  fail  to  comply  with 
the  federal  government's  CON  requirements.     Recognizing  these  ■> 
problems,  Congress  has  extended  the  deadline  for  state  compli- 
ance with  federal  CON  regulations  and  graduated  the  penalties 
(P.L.  96-79). 

Under  Section  123  D  of  the  new  law  (1521)   if  a  "full  des- 
ignation" agreement  is  not  in  effect  by  September  30,   1980,  all 
non-research  monies  received  in  a  state   (whether  by  a  unit  of 
state  government  or  not)   under  any  section  of  the  Public  Health 
Service  Act  will  be  reduced  by  25  percent.     Increasingly  stiffer 
penalties  will  be  leveled  until  a  full  designation  status  is 
reached. 
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If  full  designation  is  not  attained  by: 


Penalty  in  subsequent 
fiscal  year  


September  30,  1980 


25%  in  FY  80-81 

50%  in  FY  81-82 

75%  in  FY  82-83 

100%  in  FY  83-84 


30,  1981 
30,  1982 
30,  1983 


There  are  several  disclaimers  to  these  requirements.  The 
first  is  that  legislatures  in  session  on  the  date  of  enactment 
of  the  law   (October  4,   1979),  have  12  months,  or  until  October 
4,   19  80,  to  comply  —  if  they  will  be  in  session  for  the  remain- 
ing 12  months.     This  proviso  applies  to  only  a  few  states  like 
CALIFORNIA.     Most  states  will  fall  under  new  Section  1521(d)(1) 
(B)  (ii) .     If  a  legislature  was  not  in  session  on  October  4,  1979, 
this  section  extends  the  deadline  to  12  months  after  the  opening 
of  the  next  regular  session. 

Several  technical  problems  remain  with  these  sections.  The 
most  obvious  is  that  most  state  legislatures  are  not  "in  session" 
for  12  months  at  a  time.     Thus,   some  regulatory  interpretation  of 
Congressional  language  will  be  required. 

A  second  problem  is  the  delay  between  enactment  of  the 
statute  and  adoption  of  regulations.     Congress  obviously  intended 
to  give  state  legislatures  at  least  12  months  to  comply  with  the 
new  law.     Because  it  will  take  at  least  six  months  to  issue  regu- 
lations, however,  and  because  designation  agreements  are  based 
on  compliance  with  regulations,   state  legislatures  will  not  have 
the  full  time  allotted  to  them  to  change  their  statutes  before 
penalties  are   (supposed  to  be)   assessed.     In  fact,   several  legis- 
latures will  have  met  and  concluded  their  1980  sessions  before 
new  CON  regulations  are  ever  issued. 


The  Intergovernmental  Health  Policy  Project  has  full  text 
copies  of  each  of  the  enacted  state  laws  relating  to  certificate 
of  need.     They  are  available  upon  request.      (Please  enclose  a 
self-addressed  label  —  it  is  extremely  helpful  to  our  staff.) 


Note:     Every  attempt  was  made  to  be  as  comprehensive  as 


possible  in  listing  current  state  laws  relating 
to  certificate  of  need.     Omissions  may  occur,  how- 
ever.    The  Intergovernmental  Health  Policy  Project 
would  appreciate  receiving  information  about  further 
developments . 


State-by-State 
Summary  of 
1979  Legislation 
Relating  to 
Certificate  of  Need 


Alabama:     H.  52 


This  amendment  alters  the  state's  certificate  of  need  law 
to  allow  the  governor  to  select  an  agency  other  than  the  State 
Board  of  Health  to  serve  as  the  State  Health  Planning  and 
Development  Agency   (SHPDA) .     The  law  also  abolishes  all  refer- 
ences to  the  Health  Facilities  Review  Council. 

The  newly-enacted  law  expands  the  jurisdiction  of  the 
state's  CON  program  by  specifically  including  gifts,  devices, 
legacies  and  settlements  of  trust  under  the  term  "acquisition." 

In  one  other  modification,  those  facilities  that  were 
originally  planned  as  health  care  service  centers,  built  before 
1974  but  are  not  presently  being  utilized  as  health  facilities, 
are  no  longer  entitled  to  a  certificate  of  need  to  use  the 
facility  at  full  capacity. 


California:     AB  1039 

California's  previous  law  granted  certificates  of  exemption 
to  psychiatric  health  facilities  approved  by  the  State  Depart- 
ment of  Mental  Health  granted  a  license  or  waiver  before 
December  31,   1979.     This  law  notes  that  many  counties  are  still 
without  either  adequate  24-hour  inpatient  facilities  or  any 
beds  or  services  for  those  persons  requiring  acute  psychiatric 
care. 

The  new  law  exempts  artistic  psychitric  inpatient  facili- 
ties from  CON.     Certificates  of  exemption   (COEs)   are  to  be 
issued  to  applicants  whose  facilities  are  approved  by  the 
Department  on  or  before  June  30,  19  80,  therefore,  as  a  means 
of  encouraging  the  development  of  such  services  and  facilities. 
The  law  further  specifies  that  the  COE  shall  not  be  awarded  if 
the  Department  of  Mental  Health  determines  that  adequate 
psychiatric  hospital  beds  already  exist  in  the  applicant's 
service  area. 


California:  SB  980 

This  law  permits  the  licensure  of  chronic  dialysis  or 
surgical  clinics  without  a  CON  review  as  long  as  they  were 
both  licensed  and  delivering  services  by  September  28,  1978. 
The  surgical  clinics  must  also  have  been  eligible  to  receive 
Medical  reimbursement  for  their  services  by  the  same  date. 
The  bill,  however,  does  not  exempt  the  clinics  from  other  CON 
review  requirements. 
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California:     AB  1317 


This  law  requires  that  certain  criteria  must  be  considered 
when  an  application  for  a  certificate  of  need  is  required. 
Specifically,  when  the  need  for  an  expansion  of  surgical  clinics 
is  being  evaluated,  the  impact  of  the  proposed  service  on  the 
utilization  of  hospital  operating  rooms  can  not  be  a  prime 
consideration  when  the  hospitals  have  not  attempted  to  fully 
utilize  their  ambulatory  operating  capacity  or  provide  ambula- 
tory surgical  services  at  a  reasonable  cost. 


California:     SB  611 

This  law  adds  the  definition  of  an  HMO  to  the  State  Health 
Planning  Law  and  requires  the  use  of  specific  criteria  when 
considering  CON  application  for  HMOs. 

The  criteria  to  be  used  to  evaluate  new  services  proposed 
by  HMOs   funded  center  Title  XIII  include  the  needs  of  both 
enrolled  or  anticipated  HMO  members  and  the  availability  of  the 
service  from  the  law  further  states  when  the  beds  and  services 
are  to  be  considered  "available"  by  the  HMO.     Finally,  the  law 
specifies  that  facilities  making  certain  agreements  in  order 
to  obtain  a  COE  must  record  a  written  statement  of  the  agree- 
ments.    Failure  to  record  these  agreements  is  to  be  considerd 
grounds  for  rescission  of  the  CON  or  damages.     In  fact,  the 
law  specifies  that  action  is  to  be  taken  within  1  year  of  the 
date  when  the  failure  to  record  the  conditions  is  discovered. 


Colorado:     SB  483 

This  law  amends  Colorado's  "Certificate  of  Public  Necessity 
Act"  in  several  ways.     Capital  expenditures  are  defined  as 
those  projects  which  cost  in  excess  of  $150,000,  change  bed 
capacity  or  substantially  changes  the  services  offered  in  the 
health  care  facility.     The  amendment  reduces  the  number  of 
individuals  sitting  on  the  Colorado  Health  Facilities  Review 
Council  from  18  to  13.     The  present  law  specifies  that  eight 
of  the  members  must  be  broadly  representative  of  health  care 
consumers,  while  five  are  to  be  broadly  representative  of 
health  care  providers. 

Several  provisions  are  added  by  this  law  that  deal  with 
either  programmatic  coverage  or  the  criteria  used  during  review. 
First,   a  CON  is  now  required  when  a  change  occurs  in  "the 
scope"  of  a  health  care  service,  as  opposed  to  a  change  in  the 
service  itself.     Furthermore,  any  expansion  in  the  scope  of  a 


CON  application  accepted  for  review  or  approved  by  the  HSA 
shall  now  be  considered  as  a  new  application  if  the  expansion 
entails  an  increase  in  capital  costs  of  $150,000  or  more.  The 
amendment  specifies  that  direct  operating  costs  shall  not  be 
used  when  determining  whether  a  project  requires  a  CON.  The 
law  also  states  that  no  project  entailing  less  than  $50,000 
in  direct  annual  operating  costs  shall  be  reviewed  under  the 
"change  in  service"  provision,  unless  it  involves  the 
acquisition  (not  the  replacement)   of  major  diagnostic,  rehabil 
tative  or  treatment  equipment. 

The  amendment  makes  several  procedural  changes  as  well. 
The  Council  must  now  review  the  application  and  decide  whether 
or  not  it  is  complete,  and  request  any  additional  information 
within  15  days.     The  applicant  is  allowed  15  days  in  which  to 
supply  the  requisite  information. 

Another  portion  of  the  amendment  requires  that  health 
care  facilities  be  included  along  with  the  HSAs  and  the  State 
Planning  Agency,  in  the  development  of  the  general  principles 
governing  the  HSAs  and  the  council  in  their  review  duties. 
Health  care  facilities  are  also  allowed  to  comment  on  the 
adoption  of  rules  and  regulations  to  implement  the  new  law. 

Finally,  the  rules,  regulations  and  criteria  adopted  can 
only  be  applied  to  those  applications  received  after  the  date 
of  their  adoption. 


Connecticut:     HB  60  40 


This  law  amends  the  state's  CON  statute  in  several 
respects.     Among  things  it  directs  that  the  Commission  must 
be  notified  90  days  before  any  health  care  facility  proposes 
to  transfer  any  part  of   (or  all)   of  its  ownership  or  control 
prior  to  its  initial  licensure.     Home  health  care  agencies, 
homemaker-home  health  aide  agencies,  and  coordination,  assess- 
ment and  monitoring  agencies  are  exempted  from  the  requirement 
that  they  file  notification  of  an  expansion  of  functions  or 
services,  but  must  do  so  when  intending  to  increase  their 
staff  by  more  than  the  percentage  originally  approved  by  the 
Commission.     The  amendment  also  allows  the  Commission  to 
consider  factors  such  as  the  responsibility  and  business  in- 
terests of  the  transfer,  as  well  as  the  ability  of  the 
institution  to  continue  to  provide  the  needed  services,  when 
reviewing  a  proposed  ownership  or  control. 

The  law  also  adds  inpatient  rehabilitation  facilities 
affiliated  with  the  Easter  Seal  Society  and  any  state 
institutions  to  those  required  to  apply  for  a  CON  when 
proposing  to  make  a  capital  expenditure  of  more  than  $100,000. 
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These  facilities  are  also  included  among  those  needing  to  file 
a  report  with  the  Commission  30  days  prior  to  making  a  capital 
expenditure  falling  within  the  range  of  expenditures  outlined 
in  the  law.     Formerly,  the  range  included  project  expenditures 
in  excess  of  $25,000  but  less  than  $100,000   (excluding  those 
monies  spent  for  replacement  of  existing  services) .     The  pre- 
sent law  requires  a  report  to  be  filed  when  a  project's  cost 
exceeds  $50,000  but  is  less  than  $100,000.     If  a  majority  of  the 
commission  believes  that  the  project  is  not  reasonable,  a  hear- 
ing will  be  held  to  determine  its  CON  status. 


Delaware:     HB  956 

The  new  law  establishes  the  state's  CON  program  and 
includes  provisions  concerning  the  program's  coverage,  its 
thresholds,  application  and  administration  procedures  criteria, 
appeals  and  penalties. 

The  law  extends  CON  requirements  to  all  those  facilities 
mentioned  in  the  federal  guidelines.     In  addition,  the  statute 
requires  CON  review  for  freestanding  emergency  rooms ,  community 
mental  health  and  retardation  facilities,  home  health  agencies, 
and  blood  banks.    The  offices  of  physicians  and  other  health 
care  providers   (such  as  physical  therapists,  dentists,  chiro- 
practors)  are  excluded  from  the  CON  process.  Independent 
clinical  or  radiology  laboratories  are  also  exempted  from 
review. 

The  state's  thresholds  generally  are  lower  than  those 
found  in  the  federal  guidelines.     Any  construction,  development, 
or  establishment  of  a  new  health  care  facility  requires  review, 
as  does  any  expenditure  exceeding  an  amount  established  by  the 
state  agency   (to  fall  within  $100,000  and  $150,000).  Acquisi- 
tions made  via  lease,  donation  and  the  like  come  under  review 
as  well.     Furthermore,  any  change   (increase  or  decrease)  of 
10  beds  or  10%  of  capacity  requires  certification.     The  same 
requirement  holds  for  any  new  service  that  was  not  offered 
within  the  preceding  12  months.     The  threshold  for  predevelop- 
ment  activities  is  substantially  lower  than  that  in  the  federal 
regulations.     The  state  program  requires  a  CON  for  any  pre- 
development  activities  entailing  an  expenditure  in  excess  of 
$50,000.     The  law  specifies,  however,    that  predevelopment 
expenditures  may  be  authorized  without  the  concommitant 
approval  of  the  final  project. 

The  law  requires  that  the  twelve  criteria  listed  in  the 
federal  guidelines  be  considered  when  determining  need,  while 
specifying  that  additional  considerations  must  also  be  weighed. 

The  immediate  and  long  term  financial  feasibility  of  the 
proposed  project,   and  the  probable  impact  of  the  project  on 


33. 


both  costs  and  charges  of  providing  health  services  by  the 
applicant,  are  two  such  examples.     Furthermore,  the  relation- 
ship of  the  proposed  services  to  the  existing  health  care 
system  in  the  area  must  be  considered  when  determining  their 
need.     Finally,  while  the  law  allows  additional  criteria  to 
be  developed,  it  requires  that  the  state  agency  and  the  HSA 
provide  an  opportunity  for  comment  before  adoption. 

The  law  also  outlines  the  CON  application  procedures, 
including  a  provision  allowing  the  use  of  an  abbreviated 
application  under  certain  circumstances.  More  specifically, 
an  abbreviated  application  may  be  submitted  when  the  project 
is  required  to  remedy  an  emergency  situation  which  threatens 
the  safety  of  patients  or  the  ability  of  the  health  facility 
to  remain  in  operation. 

The  agency  responsible  for  the  program's  administration 
is  the  Bureau  of  Health  Planning  and  Resources  Development 
(BHPRD) ,   located  within  the  Department  of  Health  and  Social 
Services.     The  Bureau  is  also  designated  as  the  SHPDA.  BHPRD 
is  allowed  to  make  conditional  decisions  on  an  application, 
as  long  as  the  conditions  relate  to  the  project  in  question. 

The  law  includes  provisions  detailing  the  CON  program's 
appeals.     Public  hearings  may  be  requested  for  "good  cause." 
An  HSA  may  have  a  state  agency  decision  reviewed  by  an  attorney 
appointed  by  the  Department  of  Justice.     The  decision  reached 
by  the  Justice  Department  is  final,  but  the  Department  may 
remand  the  matter  to  the  state  agency  for  further  action  or 
consideration.     Finally,  the  Department  of  Justice's  decision 
may  be  appealed  by  the  HSA  to  the  Superior  Court  in  the 
appropriate  county. 

The  statute  outlines  the  grounds  for  certificate  revoca- 
tion and  other  penalties.     For  example,  a  certificate  may  be 
revoked  by  the  state  agency  when  a  case  is  misrepresented  in 
an  application,  when  the  facility  fails  to  render  the  approved 
health  services,  or  when  the  provider  loses  its  license  or 
other  authority  to  operate.     Morever,  a  provider  stands  to 
have  its  license  denied,  revoked,  or  restricted  by  the  state 
agency  if  it  offers  or  develops  a  new  health  service  without 
being  issued  the  requisite  CON. 

The  state  agency,  the  HSA,  or  an  affected  health  care 
facility  may  pursue  civil  action  in  the  Chancery  Court  in 
order  to  restrain  or  prohibit  a  person  from  offering  or 
developing  a  new  health  service.     Persons  willfully  offering 
or  developing  a  health  service  without  a  CON  are  fined  not 
less  than  $500  nor  more  than  $2500  for  each  offense,  with  each 
day  of  violation  after  notification  is  considered  a  separate 
offense.     Finally,  those  who  willfully  offer  or  develop  a 
health  service  without  obtaining  a  CON  are  prevented  from 
being  reimbursed  for  that  service  by  any  government  agency 
organized  within  the  state. 
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Florida;     Substitute  for  SB  1255 

The  law  provides  for  the  organization,  licensure  and 
regulation  of  hospice  programs.     The  law  also  includes 
hospices  under  the  state's  CON  program. 


District  of  Columbia 

The  District  of  Columbia  Certificate  of  Need  Act 
authorized  the  District  of  Columbia  State  Health  Planning 
and  Development  Agency  to  promulgate  and  adopt  regulations 
implementing  the  CON  program. 

The  District's  CON  program  covers  the  facilities  and 
services  mentioned  in  the  federal  guidelines  including  the 
construction,  development  or  establishment  of  a  health  care 
facility,  HMO  or  health  service  agency.     Under  the  law,  a 
capital  expenditure  exceeding  $150,000,  an  increase  or 
redistribution  of  beds  in  a  health  care  facility,  and  the 
offering  of  any  health  service  not  supplied  within  the 
preceding  12  months  all  require  CON  authorization. 

The  procedure  to  implement  the  law  outline:     the  manner 
a  CON  letter  of  intent  is  to  be  submitted;  the  procedures 
and  deadlines  for  the  different  stages  of  the  application 
and  decision  processes;   and  the  types  of  hearings  and  meetings 
to  be  held  and  the  purposes  of  each. 

The  District's  rules  allow  an  expedited  review  process 
to  be  followed  when  expenditures  exceeding  $150,000  are  to 
be  used  for  either  the  necessary  replacement  of  equipment 
that  does  not  alter  the  type  and  quantity  of  services  being 
provided;   or  for  projects  not  involving  direct  patient  care 
services  and  not  affecting  the  cost  and  quantity  of  such 
services . 

Furthermore,  certificate  holders  are  required  to  submit 
quarterly  reports  to  the  SHPDA  about  the  project's  progress 
which  the  SHPDA  is  directed  to  analyze   (after  the  third  report) . 
Expenditures  amounting  to  more  than  $10,000  and  less  than 
$150,000  are  also  reviewed  by  the  SHPDA;   and  finally,  the 
types  of  hearings  and  meetings  to  be  held,  and  the  purposes 
of  each. 


Georgia:     SB  40 


The  Georgia  law  enacts  the  state  certificate  of  need  law. 
Public  and  private  hospitals,  osteopathic  hospitals,  special 
care  units   (i.e.,  podiatric  facilities),  and  home  health 
agencies  all  require  CON  review.     Those  services  dealing  with 
mental  health  and  alcohol  and  drug  abuse  treatment  also  need 
CON  authorization.     The  offices  of  private  physicians  and 
dentists  are  exempted  from  review,   as  are  site  acquisitions 
for  new  facilities  and  expenditures  needed  for  compliance  with 
federal  or  state  laws/regulations. 

Georgia's  thresholds  for  review  tend  not  to  differ  from 
federally  mandated  guidelines.     Any  capital  expenditure 
amounting  to  more  than  $150,000   (unless  it  is  for  a  reduction 
or  termination  of  beds)   requires  a  CON.     Increases  in  bed 
capacity  or  their  redistribution  among  categories  of  care  call 
for  CON  review,  as  do  any  change  in  health  services,  except 
bed  transfers  between  skilled  nursing  and  intermediate  care 
units.     Any  one  or  more  pieces  of  functionally  related  equip- 
ment constitute  a  single  project  for  purposes  of  review. 

The  State  Health  Planning  and  Development  Agency  is 
responsible  for  administering  the  CON  program.     The  SHPDA 
is  also  required  to  establish  the  rules  and  procedures  neces- 
sary for  compliance  with  the  federal  regulations  after  receiv- 
ing advice  and  consultation  from  the  State  Health  Planning  and 
Development  Commission. 

According  to  Georgia  law,  specifies  that  the  twelve 
criteria  listed  in  the  federal  guidelines  are  to  be  closely 
followed  under  the  state  CON  program.     In  addition,  however, 
the  Statewide  Health  Coordinating  Council   (SHCC)   has  the 
responsibility  and  authority  to  give  special  consideration 
to  the  needs  and/or  impact  of  minority  administered  facilities 
which  either  provide  services  to  socially  or  economically 
disadvantaged  minority  populations  in  urban  settings,  or  are 
utilized  for  the  training  of  minority  medical  practitioners. 
Furthermore,  although  no  distinction  is  made  between  osteopath! 
and  allopathic  medicine,  the  law  requires  that  the  need  for 
and  availability  of  osteopathic  services  in  a  community  be 
considered  when  reviewing  CON  of  an  osteopathic  facility. 
Finally,  the  SHPDA  is  given  the  authority  to  establish 
additional  criteria. 

The  new  law  includes  a  provision  dealing  with  the  for- 
feiture/revocation of  a  CON.     The  SHPDA  may  consider  a  CON 
forfeited  if  the  applicant  intentionally  provided  false  informa 
tion,  transferred  the  controlling  ownership  or  the  control  of 
the  facility  without  prior  approval,  or  failed  to  commence 
construction  within  the  time  specified  in  the  certificate.  The 
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Georgia  (cont'd) 

penalty  for  knowingly  developing  a  service  without  first 
obtaining  a  CON  is  a  civil  penalty  of  not  more  than  $1000. 

The  law  creates  a  5-member  State  Health  Planning  and 
Review  Board,  and  gives  the  applicant,  an  HSA,  or  any 
affected  party  the  right  to  appeal  any  decision  to  it.  If, 
still  not  satisfied  with  the  outcome,  the  parties  may  then 
seek  judicial  review.     The  law  specifies  that  the  SHPDA  may 
provide  for  fees  to  cover  the  costs  of  preparing  the  records 
necessary  in  such  an  appeal.     The  fees  may  be  shared  between 
the  SHPDA  and  the  applicant,  however. 


Hawaii:     H.B.  1322 


Hawaii's  previous  law  so  defined  "organized  ambulatory 
health  care  facilities"  in  such  broad  terms  that  small  medical 
groups   (even  one  or  two  person  operations)   were  considered 
health  care  providers.     They  were,  therefore,  required  to  obtai 
a  CON  before  either  establishing  or  moving  to  a  new  office.  To 
help  resolve  this  problem  the  new  law  empowers  the  State  Health 
Planning  and  Development  Agency  to  "establish  criteria"  for 
certain  exemptions  from  the  CON  requirement.     The  law  ensures, 
however,  that  medical  practitioners  in  private  practice,  who 
purchase  or  acquire  equipment  involving  a  total  expenditure  in 
excess  of  $150,000,  remain  under  the  CON  requirement. 


Illinois:     HB  0893 


This  law  amends  various  aspects  of  the  state's  Health 
Facilities  Planning  Act,  the  Hospital  District  Act  and  the  HMOs 
Health  Agency  Licensing  Act.     Only  the  alterations  made  in  the 
former  statutes,  however,  effect  CON. 

In  amending  the  Health  Facilities  Planning  Act,  kidney 
disease  treatment  centers  and  HMOs  are  added  to  the  facilities 
and  services  required  to  undergo  CON  review.  Furthermore, 
expenditures  exceeding  $150,000,  made  in  preparation  for  the 
construction  or  the  modification  of  a  project  and  entailing 
arrangements  or  commitments  for  financing,  must  now  receive 
CON  approval.     In  specifying  the  types  of  pre-development 
activities  requiring  programmatic  review,  the  amendment  adds 
the  cost  of  architectural  services   (including  architectural 
and  construction  consulting  services)    and  site  preparation, 
while  deleting  the  cost  studies  and  plans  from  review. 

The  Illinois  law  removes  a  provision  requiring  the 
applicant  to  notify  the  HSA  when  altering  the  CON  application. 
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This  must  be  done  when  a  change  that  would  increase  the 
project's  cost  by  more  than  $100,000  or  would  substantially 
alter  the  scope,  functional  operation  or  bed  capacity  of 
the  facility.     Moreover,  hearings  on  the  modification  are 
no  longer  held  by  either  the  HSA  or  the  state  agency. 

Several  provisions  are  added  to  the  state's  CON  program, 
granting  the  state  agency  additional  administrative  responsi- 
bilities.    For  example,  the  agency  is  empowered  to  prescribe 
procedures  for  reviews.     These  may  vary  according  to  the  type 
of  project  being  reviewed.     Furthermore,  the  agency  may  pre- 
scribe  (upon  consultation  and  approval  of  the  state  board  and 
the  HSAs)   the  rules,  regulations,  standards  and  criteria  to  be 
used  when  conducting  an  expedited  review  of  "non-substantive" 
projects.     The  HSAs  retain  the  right  to  make  recommendations 
on  the  classification  and  approval  of  such  projects,  however. 
The  agency  is  also  empowered  to  prescribe  (upon  consultation 
and  approval  of  the  state  board  and  the  HSAs)   the  rules, 
regulations,  standards  and  criteria  to  be  utilized  when 
granting  permits  for  "emergency"  projects. 

The  new  Illinois  law  also  amends  the  section  of  the  CON 
statute  that  deals  with  appeals  procedures.     For  example, 
hearings  are  now  conducted  before  a  hearing  officer  who  is 
appointed  by  the  State  Board,  instead  of  being  held  directly 
by  the  Board  itself.     Furthermore,  applicants  or  HSAs  contest- 
ing a  case  decision  must  now  pursue  all  available  administra- 
tive remedies  before  being  granted  a  judicial  review. 

The  law  also  includes  a  provision  affecting  the  official 
recognition  of  a  HSA.     The  State  Board,  is  required  to  annually 
review  the  certificate  of  recognition  granted  each  HSA.  An 
opportunity  for  public  comment  is  provided  to  ascertain  whether 
or  not  the  HSA  is  complying  with  the  criteria  for  its  recogni- 
tion.    If  official  recognition  is  lost,  any  funds  awarded  to 
the  HSA  by  the  state  agency  are  terminated. 


Iowa:     HF  725 

The  Iowa  law  sets  up  a  fee  refund  schedule  for  withdrawn 
CON  applications.     It  also  establishes  an  appeals  process  for 
council  decisions.     The  Commissioner  reviews  a  decision  when  an 
appeal  is  made,  and  may  return  it  to  the  Council  for  further 
review. 
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Kansas;     Substitute  for  SB  33  8 

This  law  amends  several  aspects  of  the  state's  CON  program. 
It  removes  from  coverage  any  facilities  applying  for  new 

licenses  solely  because  of  a  transfer  of  ownership.     However,  CON 

program  now  covers  several  additional  areas.     First,  an  arrange- 
ment or  commitment  to  finance  or  develop  a  project  that  normally 
requires  a  CON  must  now  also  obtain  a  CON.     Expenditures  in 
excess  of  $150,000  used  to  prepare  for  the  offering  or  develop- 
ment of  a  project  are  now  covered  under  the  CON  program.  Also, 
acquisitions  made  by  or  on  behalf  of  a  health  facility  require  a 
CON,   just  as  if  the  acquisition  had  been  a  purchase.  This 
requirement  has  been  expanded  to  include  a  number  of  additional 
facilities,  including  community  mental  health  centers  and  treat- 
ment facilities  for  drug  abusers/alcoholics .     Finally,  a  CON  is 
now  required  for  any  permanent  redistribution  of  beds  among 
different  licensure  categories  in  a  health  facility,  except  when 
the  redistribution  results  from  a  decision  made  by  the  state 
agency  responsible  for  certification  under  Section  1122. 

A  substantial  part  of  the  amendment  deals  with  the  estimated 
cost  of  the  project  requiring  a  CON.     If  the  estimated  cost  of 
a  proposed  project  has  not  only  been  certified,  but  filed  with 
the  state  agency  as  being  under  $150,000,  the  expenditure  is 
considered  to  be  less  than  $150,000,  regardless  of  the  actual 
cost  of  the  project.     The  estimate  must  be  certified  and  filed 
60  days  before  the  date  on  which  the  obligation  for  the  expendi- 
ture is  incurred,  however.     If  the  state  agency  finds  that  the 
estimate  is  substantially  in  error  and  that  the  project  will 
cost  in  excess  of  $150,000,  the  state  agency  may  require  a  CON. 
Furthermore,  when  the  actual  cost  does  exceed  the  $150,000 
threshold,  the  health  facility  must  provide  written  notification 
of  the  cost  to  the  state.     The  notice  must  be  supplied  not  more 
than  30  days  after  the  date  the  health  facility  becomes  aware 
that  the  actual  cost  for  the  proposed  project  will  exceed  the 
threshold  level  (as  opposed  to  after  the  date  when  the  expendi- 
ture is  incurred)  . 

The  new  law  alters  the  process  for  CON  review  as  well. 
First,  the  amendment  includes  a  provision  allowing  the  state 
agency  to  conduct  public  hearings  in  the  course  of  review.  This 
can  be  done  if  the  state  agency  determines  that  a  public  hearing 
is  necessary   (as  determined  by  the  agency's  adopted  rules  and 
regulations).     As  for  procedural  changes  in  the  hearing  process, 
the  state  agency  is  empowered  to  adopt  rules  and  regulations 
establishing  procedures  for  its  reconsideration  of  a  decision. 

The  state  agency  may  file  a  civil  action  to  enjoin  a  person 
from  undertaking  or  continuing  a  project  for  which  a  CON  has  been 
granted  which  significantly  differs  from  the  project  described 
in  the  CON  application.     Such  action  is  also  permitted  against 
any  person  undertaking  or  continuing  a  project  for  which  a  CON 


Kansas  (cont'd) 


has  been  revoked.     A  CON  may  be  revoked  if  the  application 
or  the  supporting  documents  are  found  to  contain  false  or 
misleading  statements  or  facts. 


Maine:     S.P.   283  -  L.D.  857 

The  new  law  Maine  tends  to  loosen  certain  requirements 
for  Certificate  of  Need  review.     While  the  old  law  required 
a  CON  whenever  the  number  of  beds  in  a  facility  were  re- 
distributed among  different  categories  of  care,  the  new  law 
requires  a  CON  only  when  such  redistribution  amounts  to  the 
lesser  of  5  beds  or  10%  of  the  facilities  bed  complement. 
Furthermore,  while  the  old  law  required  a  CON  whenever  a 
facility  relocated  its  beds  from  one  site  to  another,  the  new 
law  specifies  that  need  be  shown  only  when  the  number  of 
relocated  beds  is  more  than  5  or  10%  of  the  facility's 
licensed  beds,  whichever  is  less. 


Minnesota;     HF  260 

This  legislation  institutes  the  "Minnesota  CON  Act,"  and 
therefore  deals  with  virtually  every  aspect  of  programmatic 
concern . 

The  Minnesota  Act  tends  to  follow  the  federal  guidelines 
in  most  respects .     However,  the  law  also  covers  nursing  homes, 
as  well  as  alcohol,  drug  abuse  and  mental  health  services, 
while  specifically  excluding  home  health  services  from  CON 
review.     Minnesota's  program  also  applies  to  physicians'  offices 
under  certain  circumstances.     For  example,  the  purchase,  lease 
or  acquisition  of  diagnostic  or  therapeutic  equipment  by  a 
doctor  or  group  of  doctors,  which  involves  an  expenditure  of 
$150,000  for  any  one  item  of  equipment,  is  subject  to  review. 
Physicians  proposing  to  make  such  a  purchase  are  required  to 
notify  the  appropriate  HSA  and  the  Commissioner  of  Health  who 
must  then  decide  within  60  days  whether  the  equipment  falls 
under  the  law's  intent.     The  HSAs  must  also  be  notified  by 
health  facilities  proposing  to  engage  any  architectural, 
professional  consulting  or  other  predevelopment  services. 

The  state's  threshold  levels  differ  from  the  federal 
guidelines  in  some  instances.     The  threshold  for  a  facility 
bed  change  (an  increase,  relocation,  or  redistribution  of  10 
beds  or  10%  of  a  facility's  capacity)   is  identical  to  that 
outlined  in  the  federal  regulations.     The  state  is  much  stricter, 


Minnesota  (cont'd) 


however,  in  dealing  with  an  expansion  or  extension  of  the 
scope  or  type  of  services.     It  now  requires  a  CON  when  such 
a  modification  entails  an  expenditure  of  more  than  $50,000 
(as  opposed  to  the  $150,000  limitation  set  down  in  the 
federal  regulations).     Finally,  the  Minnesota  law  prohibits 
a  health  care  facility  from  separating  portions  of  a  single 
proposed  construction  or  modification  project  to  avoid 
cost  limitations. 

Certain  situations  are  exempted  from  CON  review  under 
the  new  statutes.     For  one  thing,  specifically,  a  proposed 
project  may  be  waived  from  CON  review  if  the  appropriate 
HSA  and  the  Commissioner  of  Health  concur  that  the  proposed 
capital  expenditure  is  less  than  3%  of  the  facility's  annual 
operating  budget,  and  if  the  expenditure  is  required  solely 
to  meet  mandatory  federal  or  state  requirements.     A  waiver 
from  CON  review  is  also  permitted  when  the  modification  is 
not  related  to  direct  patient  care  services   (i.e.,  addition 
of  a  parking  lot  or  air  conditioning  equipment).  Finally, 
an  emergency  waiver  can  be  granted  by  the  Commissioner  when 
a  facility  requires  repair  due  to  a  fire  or  another  disaster. 
The  Commissioner  and  the  HSAs  are  directed  to  establish 
procedures  expediting  waivers  under  such  emergency  conditions . 

The  Minnesota  law  includes  some  fairly  specific  criteria 
to  be  considered  during  the  review  process.     For  example,  all 
CON  applications  must  include  information  on  the  anticipated 
effect  of  the  proposed  construction  or  modification  on  the 
per  day,  per  admission,  or  per  outpatient  visit  cost  charges 
of  the  facility.     In  addition,  information  regarding  the 
alternatives  to  construction  that  were  considered  and  not 
found  acceptable  is  also  required. 

The  law  outlines  the  administration  and  appeals  processes 
as  well.     As  in  most  states  the  HSA  makes  recommendations  to 
the  Commissioner  of  Health  who  is  responsible  for  the  final 
decision.     Appeals  are  then  directed  to  a  hearing  officer, 
whose  decision  is  final  —  subject  only  to  court  appeal. 
In  all  appeals,  the  burden  is  placed  on  the  party  requesting 
a  review  to  demonstrate  that  the  Commissioner's  decision  is 
not  an  appropriate  one. 

The  law  includes  provisions  exempting  certain  facilities 
from  CON  review.     Furthermore,  the  Commissioner  of  Health  is 
directed  to  periodically  establish  a  percentage  figure  indicat 
ing  what  constitutes  an  acceptable  increase  in  hospital  change 
acute  care  services.     A  hospital  filing  with  the  Commissioner 
an  abbreviated  projected  operating  statement  which  represents 
an  anticipated  percentage  increase  in  charges  less  than  in 
the  figure  established  by  the  Commissioner  is  exempt  from  the 
mandated  review  of  projected  annual  revenues  and  expenses. 
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The  district  court  in  the  county  where  the  alleged  CON 
violation  occurs  has  jurisdiction  over  enforcement  of  CON 
statutes  and  regulations.     The  Attorney  General  may  bring 
action  to  enjoin  an  alleged  violation  at  the  request  of  the 
Commissioner.     Moreover,  the  Commissioner  is  prohibited  from 
licensing  any  portion  of  a  facility  in  violation  of  the  law. 
Finally,  no  health  care  facility  violating  the  law  is 
eligible  to  apply  for  or  receive  public  funds. 


Mississippi:     HB  1299 

The  Mississippi  Health  Care  Commission  Act  of  1979  extends 
its  coverage  to  include  all  facilities  listed  in  the  federal 
guidelines,  as  well  as  intermediate  care  facilities  for  the 
mentally  retarded,  home  health  agencies,  and  facilities  owned 
or  operated  by  state,  county  or  city  governments.     The  law 
excludes  facilities  used  for  the  private  medical  practice  of 
individuals,  providers  or  incorporated  medical  groups  consist- 
ing of  physicians,  dentists  or  other  health  care  professionals. 

Those  facilities  covered  by  the  law  must  apply  for  a  CON 
before  undertaking  any  construction  or  development.  The 
Mississippi  law's  treatment  of  pre-development  activities  is 
stricter  than  that  in  the  federal  regulations;  Mississippi 
requires  CON  when  expenditures  on  such  activities  exceed 
$50,000  a  threshold  (as  opposed  to  the  $150,000  in  fee  federal 
guidelines) .     In  addition,  a  certificate  of  need  is  required 
for  a  relocation  or  change  in  ownership  of  a  facility,  any 
capital  expenditure  in  excess  of  $150,000,  as  well  as  any 
addition,  deletion  or  relocation  of  a  health  service.  The 
statute  similarly  adheres  to  the  federal  threshold  for  bed 
changes  requiring  a  CON  before  the  addition  or  conversion  of 
10  beds  or  10%  of  a  facility's  bed  capacity.     Finally,  any 
lease,  gift,  or  other  transaction  separated  in  time,  but  a 
component  of  the  overall  plan  for  meeting  patient  care 
objectives,  is  viewed  in  its  entirety  without  regard  to  timing. 

The  law  exempts  "non-substantive"  projects  from  the  formal 
review  requirements.     In  order  to  qualify  as  being  non- 
substantive, a  project  must  entail  a  transfer  or  change  of 
ownership  where  the  facility  continues  to  operate  under  the 
same  category  of  license,  and  no  changes  take  place  that  would 
normally  require  a  CON.     A  project  may  also  qualify  as  being 
non-substantive  if  it  entails  the  replacement  of  equipment 
with  some  of  similar  capability  —  if  the  equipment  is  included 
in  the  facility's  annual  capital  expenditure  and/or  budget  plan. 
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Furthermore,  the  law  allows  the  CON  process  to  be  expedited  for 
replacement  of  facilities  or  equipment  in  case  of  emergencies. 

The  new  law  combines  Mississippi  Commission  on  Hospital 
Care  and  the  Health  Facilities  Certification  Unit  of  the  State 
Board  of  Health  into  a  single  independent  regulatory  commission, 
the  Mississippi  Health  Care  Commission.     The  Commission  not  only 
serves  as  the  SHPDA,  but  is  responsible  for  administering  the 
state's  CON  program  as  well.     It  is,  therefore,  authorized  to 
adopt  rules  and  regulations  outlining  the  criteria  and 
standards  to  be  used  in  evaluating  CON  applications. 

To  provide  an  appeals  mechanism,  the  law  creates  the 
position  of  Administrative  Appeal  Judge  and  gives  it  respon- 
sibility for  hearing  all  appeals.     The  decision  of  the  judge 
may  also  be  appealed  to  the  Chancery  Court  of  Mississippi, 
and  then  to  the  Mississippi  Supreme  Court. 

Non-compliance  with  established  CON  rules  is  regarded 
as  a  misdemeanor,  and  entails  a  $1,000  fine  and/or  not  more 
than  60  days  in  jail  for  an  intentional  violation.  Further- 
more, the  MHCC  may  refuse  to  license  a  facility  or  a  specific 
service  found  to  be  in  violation  of  the  state  program. 
Finally,  the  commission  may  seek  a  court  injuction  to  prevent 
violations  of  the  act  and/or  the  rules  and  regulations  promul- 
gated under  the  law. 


Missouri:     H.B.  222 

Missouri's  law  generally  follows  the  federal  guidelines 
in  establishing  a  system  of  review  for  certification  of  need. 
The  bill  also  defines  the  thresholds,  procedures  and  penalties 
to  be  associated  with  the  certification  of  need  review. 

The  mandated  threshold  adheres  to  federal  guidelines  by 
specifying  that  a  CON  is  required  for  any  newly  offered 
institutional  health  service  costing  in  excess  of  $150,000. 
A  CON  is  also  required  for  any  person  proposing  to  offer  or 
develop  a  new  institutional  health  service.     Cases  involving 
a  transfer  of  ownership  or  a  "non-substantive  project",  one 
exceeding  the  $150,000  limit,  but  required  as  a  result  of  an 
act  of  God  or  as  a  normal  consequence  of  maintaining  health 
care  services  or  equipment,  are  exempted  from  the  CON  review 
process.     All  facilities  applying  for  a  CON  must,  however, 
pay  a  fee  amounting  to  $1500  or  1/10  of  1%  of  the  project's 
total  cost,  whichever  is  less. 

The  bill  establishes  the  Missouri  Health  Facilities 
Review  Committee  and  gives  it  the  responsibility:  for 
reviewing  and  acting  upon  all  CON  applications  for  issuing 
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rules  and  regulations  governing  the  submission,  review  and 
disposition  of  all  such  applications  and,  with  holding 
public  CON  hearings.     A  hearing  is  necessary  when  a  written 
request  is  filed  by  an  affected  person  within  30  days  of  the 
notification  of  review.     The  bill  imposes  penalties  for  those 
attempting  to  circumvent  or  politicize  CON  procedures  is  out- 
lined in  the  new  law.     Specifically/  the  licensure  and/or 
certification  of  a  facility  service  is  prohibited  if  it  is 
developed  without  obtaining  the  CON.    The  Attorney  General  is 
also  directed  to  take  legal  action  against  any  person  proposing 
to  develop  a  new  institutional  health  service  without  the 
requisite  CON.     Finally,  both  the  legislature  and  all  the  state 
agencies  are  prohibited  from  granting  funds  or  making  payments 
to  any  person  or  facility  in  violation  of  CON  regulations. 

The  Missouri  bill  allows    a  substantial  degree  of  variance 
within  the  CON  review  process.     The  Committee  is  required  to 
establish  procedures  for  the  review  (or  non-review)   of  non- 
substantive projects.     More  specifically,  it  is  directed  to 
give  special  consideration  to  "freedom  of  patient  choice"  when 
evaluating  the  "need"  for  both  osteopathic  and  medical  services. 
Moreover,  the  bill  contains  a  loophole  which  may  exempt  a 
significant  number  of  facilities.     Section  13  states  that  gifts 
and  grants  received  for  facilities  and  equipment  not  requiring 
the  expenditure  of  public  funds  for  purchase  or  operation  do  not 
fall  under  any  of  the  bill's  provisions.     Finally,  the  law 
prohibits  members  and  employees  of    HSAs  from  using  public 
funds  for  lobbying    activities  within  the  State  Assembly. 


Montana:     SB  100 

The  Montana  law  revises  the  statutes  dealing  with  the 
licensure  of  facilities,  as  well  as  those  dealing  with  the 
state's  CON  program. 

The  facilities  covered  under  the  amendment  include  but  are 
not  limited  to  home  health  agencies,  infirmaries,  adult  day  care 
centers  and  public  health  centers.     Although  an  outpatient 
facility  is  defined  as  "any  facility  located  in  or  apart  from 
a  hospital,  providing,  under  the  direction  of  a  licensed  physician, 
either  diagnosis  or  treatment   (or  both)   to  ambulatory  patients  in 
need  of  medical,  surgical,  or  mental  care,"  the  law  specifically 
excludes  physicians'   offices  from  CON  requirements. 

Montana's  law  removes  the  cost  clause  from  the  definition 
of  construction.     A  CON  is  now  required  before  the  physical 
erection  of  a  facility.     Furthermore,  the  law  adds  a  provision 
which  requires  all  licensed  facilities  contemplating  any  con- 
struction, modification  or  alteration  to  submit  the  relevant 


Montana  (cont'd) 


plans  and  specifications  to  the  department  for  preliminary 
inspection  and  approval  before  commencing  the  construction. 

The  present  law  adheres  quite  closely  to  the  thresholds 
outlined  in  the  federal  regulations.     Any  capital  acquirement 
costing  more  than  $150,000  requires  a  CON,  even  if  the  acquisi- 
tion in  question  is  donated  or  leased.     Furthermore,  any 
expenditure  over  $150,000  made  in  preparation  for  the  develop- 
ment of  a  new  service  and  any  arrangement  or  commitment  for 
financing  also  requires  a  CON.     Monies  spent  on  architectural 
designs,  preliminary  plans,  working  drawings,  studies  and 
surveys  are  included  under  this  provision.     Finally,  CON  is 
required  for  any  health  service  that  was  not  offered  during 
the  preceding  year.     The  deletion  of  a  service  and  the  expansion 
of  a  home  health  agency's  service  will  also  require  a  review. 

The  present  law  increases  the  number  of  criteria  that  need 
to  be  considered  during  a  CON  review.     In  addition  to  noting 
specific  criteria  that  the  Department  of  Health  should  consider, 
the  law  also  enables  the  Department  to  promulgate  and  utilize 
additional  criteria  for  review.     Those  listed  in  the  law  include 
those  in  the  federal  regulations  although  one  is  altered  some- 
what.    Thus,   "the  availability  of  less  costly  quality  equivalent 
or  more  effective  alternative  methods  of  providing  such  services" 
is  now  among  the  requisite  criteria,   as  in  the  distance  con- 
venience cost  of  transportation,   and  accessibility  of  health 
services  for  persons  who  live  outside  urban  areas. 

A  new  section  is  also  added  to  the  state's  CON  law  which 
provides  that  in  the  event  of  the  destruction  of  any  part  of  a 
health  facility  resulting  from  fire,  storm,   civil  disturbance, 
or  an  act  of  God,  the  Department  of  Health  may  issue  a  CON 
for  the  replacement  of  the  previously  existing  facility  or 
service . 


The  new  law  states  that  an  applicant  or  an  HSA  shall  be 
given  30  days  to  request  a  public  hearing  before  the  Department 
for  the  purpose  of  a  decision's  reconsideration.     Any  other 
person  may  request  the  Department  to  reconsider  its  decisions 
through  such  a  hearing.     The  request  must  show  "good  cause,"  as 
defined  by  the  Department,   and  must  be  received  within  the  same 
30-  day  period  required  of  HSAs  and  applicants.     Either  an 
applicant  or  a  HSA  may  appeal  the  Department's  final  decision 
to  the  Board  by  filing  a  written  appeal  with  the  Board  within 
30  days.     The  Board  is  empowered  to  affirm,  remand,  reverse  or 
modify  a  departmental  decision.     Finally,   any  affected  person 
can  appeal  the  Board's  decision  to  the  district  court. 

The  Montana  law  states  that  any  person  violating  the  CON 
program  is  subject  to  a  civil  penalty  of  not  less  than  $1000  or 
more  than  $10,000  with  each  day  constituting  a  separate  offense. 
Also,   at  the  request  of  the  Department,  either  Department  or 
the  county  attorney  may  petition  a  district  court  to  impose, 
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assess  and  recover  the  civil  penalty.     The  penalties  are  to 
be  deposited  into  the  state  general  fund.     Finally,  either 
the  Department  or  the  county  attorney  may  bring  action  to 
enjoin  a  violation. 


Nebraska;     LB  172 

The  Nebraska  law  enacts  the  "Nebraska  Health  Care 
Certificate  of  Need  Act,"  and  extends  its  coverage  to  all 
those  facilities  mentioned  on  the  federal  guidelines.     A  CON 
is  required  for  the  construction  or  acquisition  of  a  health 
care  facility  and  the  purchase  of  an  existing  facility.  The 
law  specifies  that  a  CON  is  required  when  the  acquisition  takes 
place  at  a  judicial  sale  preceding  a  facility's  foreclosure 
due  to  debt  collection,  as  well  as  when  the  acquisition  occurs 
via  a  transfer  of  ownership  upon  the  death  of  the  previous 
owner . 

While  the  federal  guidelines  suggest  a  threshold  of 
$150,00  0  for  capital  expenditures,  the  Nebraska  law  requires  a 
CON  review  when  such  expenditures  exceed  $100,000.     The  thres- 
hold level  is  applied  to  pre-development  activities  such  as 
architectural  designs,  working  drawings,  but  not  to  monies 
spent  on  preliminary  plans,  surveys,  or  site  acquisitions. 
The  purchase  of  clinical  equipment  falls  under  programmatic 
review,  with  the  law  holding  that  no  person  shall  divide  a 
project  to  avoid  the  CON  requirement.     Furthermore,   any  new 
health  service  or  change  in  a  health  service  requires  a  CON 
review,   as  does  any  change  of  more  than  10  beds  or  10%  of  a 
facility's  capacity,  whether  the  change  is  made  by  addition, 
relocation,  or  redistribution. 

The  Nebraska  law  excludes  some  types  of  facilities  from 
coverage.     Specifically,  home  health  agencies  are  excluded 
from  review,  as  are  the  private  offices  of  independent  medical 
practitioners  if  their  offices  do  not  include  equipment  such 
as  that  used  in  renal  dialysis  therapy,  radiation  therapy,  and 
computerized  tomography  scanning.     The  law  includes  a  provision, 
however,  which  allows  the  State  Health  Department  to  recommend 
to  the  legislature  that  certain  types  of  clinical  equipment 
be  included  as  needing  a  CON.     This  could  be  done  for  an 
expenditure  in  excess  of  $100,000  and  for  equipment  used 
primarily  for  inpatient  and  outpatient  hospital  care.  Any 
such  designation  would  be  subject  to  a  hearing. 

The  Nebraska  law  creates  the  Certificate  of  Need  Advisory 
Committee  and  charges  it  with  advising  the  Department  of  Health 
on  all  CON  applications.     Designated  the  SHPDA,  the  Department 
of  Health  is  given  central  responsibility  for  the  program, 
including  the  development  of  criteria  to  be  considered  in 
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evaluating  applications.    The  criteria  outlined  in  the  law  include  all 
those  found  in  the  federal  registrations,  as  well  as  directions  that 
specific  criteria  be  developed  for  urban  and  rural  areas,  since  standards 
for  appropriate  health  care  systems  may  vary  between  such  areas.  In 
addition,  each  HSA  is  authorized  to  establish  criteria  for  its  region. 

The  Department  of  Health  is  allowed  to  waive  the  formal  review 
requirements  and  substitute  a  "non-substantive  review"  when  receiving 
concurrent  agreement  on  such  a  status  from  the  appropriate  HSA.    A  non- 
substantive project  is  one  where  the  capital  expenditures  are  necessary 
either  for  compliance  with  the  state/federal  regulations  or  for 
emergency  situations.    The  determination  of  a  project's  status  must  be 
made  within  15  days.    The  law  further  specifies  that  a  project  being 
denied  a  CON  under  non-substantive  status  may  re-apply  under  the  formal 
review  process. 

To  appeal  any  of  the  Department's  decisions,  the  law  establishes 
a  Certificate  of  Need  Appeal  Panel  of  nine  members,  only  five  of  whom  can 
review  any  one  case.    Any  affected  person,  with  good  cause,  may  submit  a 
written  request  for  a  public  hearing  for  the  purpose  of  reconsideration  of 
a  departmental  decision.    The  law  specifies  the  circumstance  that  constitute 
such  "good  cause." 

As  for  penalties  for  non-compliance,  the  Department  is  authorized 
to  take  action  in  the  name  of  the  state  against  any  persons  undertaking 
a  capital  expenditure  or  instituting  a  new  health  service  without  obtaining 
the  requisite  CON.    In  addition,  the  license  of  a  facility  may  be  revoked 
under  certain  situations.    A  facility  found  to  be  out  of  compliance  with 
the  state  program  will  not  have  it's  license  issued  or  renewed.  Finally, 
the  development  or  offering  of  a  new  health  service  without  a  CON  is  deemed 
a  class  IV  misdemeanor,  with  each  day  of  violation  constituting  a  separate 
offense.    The  magnitude  of  the  various  violations  determine  the  amount  of 
the  fine  imposed. 


Nevada:  AB  667 

The  law  adds  a  new  section  to  the  state's  CON  program.    It  directs 
the  governor  to  appoint  a  hearing  officer  who  reviews  and  determine  all  CON 
appeals.    The  appeals  must  be  based  upon  evidence  that  has  been  collected 
and  compiled  by  the  HSA  prior  to  the  determination  unless  such  information 
was  unavailable  at  the  time. 


Nevada;    SB  79 

The  law  defines  home  health  agencies  as  providing  skilled  nursing 
services,  assistance  in  health  and  housekeeping  skills,  speech  and  occupa- 
tional therapy,  nutritional  or  vocational  guidance , . and  other  social  or 
medical  services.    The  legislation  includes  such  agencies  under  the 
definition  of  "health  and  care  facilities,"  and  specifically  places  home 
health  agencies  under  CON  requirements. 


Nevada:    SB  146 


The  new  Nevada  law  defines  "health  services"  to  include  all 
services  related  to  clinical  treatment,  such  as  rehabilitation  and 
treatment  of  alcohol  or  drug  abuse,  to  mental  health,  and  to  the  care 
of  end  stage  renal  disease  patients. 

The  Department  of  Human  Resources  is  now  prohibited  from  issuing 
a  new  license,  or  altering  an  existing  one,  for  changes  in  services 
without  the  written  approval  of  the  Department  director.    The  state 
CON  program  is  further  amended  to  require  approval  before  a  change  of 
ten  (as  opposed  to  five)  or  10%  of  a  facility's  licensed  capacity  of 
beds  occurs  in  any  hospital,  skilled  nursing  facility,  intermediate 
care  facility,  end  stage  renal  disease  treatment  facility,  or  HMO.  The 
law  also  requires  that  a  CON  be  obtained  when  10  beds  or  10%  of  a  facility's 
bed  capacity  are  relocated  from  one  site  to  another. 

The  amendment  is  specific  in  its  listing  of  services  (such  as  inter- 
mediate care  for  the  mentally  retarded,  home  health  care,  family  planning, 
drug/alcohol  rehabilitation)  which  must  receive  written  approval  before 
being  offered  in  a  facility  where  they  were  not  offered  during  the  preceding 
12  months.    A  provision  is  added,  however,  allowing  a  health  care  facility, 
1240  or  heme  health  agency  to  add  a  service  without  a  CON  "approval."  This 
can  be  done  as  long  as  the  service  to  be  added  falls  within  the  same 
general  category  of  a  service  already  being  provided,  and  if  the  addition 
of  the  new  and  related  service  would  not  entail  an  expenditure  in  excess 
of  $150,000.    Finally,  the  new  law  requires  that  applications  for 
construction  projects  involving  the  use  of  federal  funds  be  sent  not 
only  to  state  agency  (DHR)  ,  but  to  the  appropriate  HSA  as  well,. 


New  Hampshire:    HB  235 

The  facilities  covered  by  New  Hampshire's  CON  program  include  home 
health  agencies,  intermediate  care  facilities,  and  community  mental 
health  mental  retardation  facilities.    These  institutions  require  a  CON 
for  any  construction,  development,  expansion  or  alteration  which  in- 
creases or  decreases  their  bed  capacities,  or  adds  new  facilities  or 
services.    Preventive  services,  mental  health  treatment,  and  alcohol 
and  drug  abuse  programs  are  specifically  covered  by  the  law. 

Capital  expenditures  over  $150 ,000  including  those  contributing 
toward  repair,  replacement,  or  satisfactory  compliance  with  health  and 
safety  codes,  require  a  certificate  of  need.    If  the  estimated  cost  of 
the  project  is  under  $150,000,  but  cost  overruns  cause  expenditures  to 
exceed  the  $150,000  threshold  level,  the  project  will  require  a  CON 
review.    The  State  Agency  is  empowered  to  determine  whether  or  not 
separate  pieces  of  equipment  are  deemed  to  be  interdependent  in  their 
ordinary  functions  and  therefore  grouped  together  as  one  capital 
expenditure  for  purposes  of  review. 
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Any  change  (in  addition  or  deduction)  in  bed  capacity  requires 
a  CON  as  does  the  relocation  of  10  beds  or  10%  of  a  facility's  current 
capacity.    Also,  a  CON  is  necessary  for  any  service  not  offered  during 
the  preceding  12  months. 

All  CON  applicants  must  pay  a  nonrefundable  fee  of  not  less  than 
$100  and  not  more  than  1/2  of  1%  of  the  project's  total  cost  (not  to 
exceed  $1000) .    The  exact  fee  is  determined  by  the  state  agency  and 
deposited  in  the  state  treasury. 

The  New  Hampshire  law  makes  several  provisions  for  exception  or 
exclusion  from  CON  review.    For  example,  the  private  offices  or  clinics 
of  physicians  and  other  medical  practitioners  are  exempted  from  review. 
Dispensaries,  first  aid  stations,  and  home  health  agencies  having  non- 
profit, tax-exempt  status,  are  similary  excluded  from  coverage.  These 
exclusions,  however,  do  not  extend  to  any  diagnostic  or  therapeutic 
equipment  located  or  used  within  these  facilities. 

Several  other  allowances  for  exemption  are  included  in  the  law. 
Projects  approved  under  Section  1122  review  and  meeting  various  other 
criteria  may  apply  for  a  Certificate  of  Exemption.    Projects  not  sub- 
ject to  Section  1122  review  may  apply  for  a  COE  if,  before  the  effective 
date  of  the  law,  the  applicant  committed  or  incurred  a  financial  obliga- 
tion certified  by  a  licensed  architect  or  engineer  to  be  more  than  10% 
of  the  total  cost.    A  COE  may  also  be  granted  where  the  project  can  not 
be  terminated  without  the  applicant  losing  more  than  10%  of  the  total 
project's  cost,  and/or  where  the  project  was  commenced  prior  to  the 
effective  date  of  this  law. 

The  New  Hampshire  law  outlines  some  fairly  specific  criteria  to 
be  considered  when  reviewing  a  CON  application.    First,  the  state  agency 
and  the  HSA  are  directed  to  consider  only  the  criteria  adopted  and 
published  in  accordance  with  this  law.    The  specified  criteria  include 
those  outlined  in  the  federal  regulations.    The  community's  need  for 
the  proposed  service  and  the  extent  to  which  low  income  people,  racial 
and  ethnic  minorities,  women,  handicapped  persons  and  other  underserved 
groups  are  likely  to  have  access  to  those  services  are  other  factors 
requiring  consideration  during  the  CON  review  process.    Furthermore,  in 
the  case  of  service  reduction,  elimination,  or  relocation,  the  effect 
on  the  ability  of  low  income  persons,  racial/ethnic  minorities,  women, 
handicapped  persons  and  other  underserved  groups  to  obtain  needed  health 
care  must  be  considered.    The  comparative  merits  of  any  competing 
applications  are  to  be  weighed  as  well. 

After  outlining    the  procedures  for  public  hearings  (no  fee  for  such 
a  hearing  may  be  imposed  by  the  state  agency  or  the  HSA)  ,  the  law  states 
that  the  state  agency's  final  decision  may  be  an  approval,  denial  or  an 
approval  with  conditions.    The  conditions  allowed,  however,  must  bear  a 
direct  and  rational  relationship  to  the  project  proposed  and  to  the 
criteria  used  in  review.    The  law  specifies  that  any  person  with  good 
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cause  may  request  a  public  hearing/reconsideration  of  the  final  decision. 
Also,  anyone  dissatisfied  with  the  decision  of  the  state  agency  has  the 
right  to  appeal  the  decision  to  the  supreme  court.    This  can  be  done, 
however,  only  after  submitting  a  petition  detailing  the  grounds  on  which 
the  decision  is  disputed. 

Under  the  New  Hampshire  statute,  the  penalties  for  non-compliance 
are  fairly  thorough.    The  state  is  prohibited  from  issuing  a  license  to 
a  facility  operating,  developing,  or  offering  a  health  service  in  viola- 
tion of  this  law.    Any  uncertified  alteration  in  bed  capacity  is  also 
deemed  grounds  for  licensure  revocation.    Furthermore,  all  state  related 
entities  are  prohibited  from  providing  reimbursement  for  any  health 
service  circumventing  the  CON  requirements.    Finally,  persons  violating 
this  law  or  the  rules  may  be  fined  not  more  than  $1000  per  violation,  but 
the  state  agency,  or  health  care  facilities/providers  are  also  enabled  to 
enjoin  a  civil  action  in  a  superior  court.    It  is  the  duty  of  the  Attorney 
General  to  furnish  legal  services  and  to  prosecute  the  legal  action. 

The  final  provision  of  the  law  designates  the  State  Health 
Coordinating  Council  as  a  commission  to  study  and  assess  the  state's 
CON  program.    More  specifically,  the  SHCC  is  directed  to  determine  the 
impact  of  CON  on  health  care  costs,  the  allocation  of  health  resources, 
and  the  relationships  between  CON  and  other  health  planning  and  regulatory 
activities  on  the  federal  and  state  levels. 

The  state  program  also  specifies  criteria  to  be  considered  when 
evaluating  the  need  for  new  inpatient  services.    For  example,  the  state 
agency  is  prohibited  from  granting  a  CON  for  such  a  service  unless 
alternatives  found  superior  in  terms  of  cost,  efficiency,  and  appropriate- 
ness do  not  exist  and  the  development  of  such  alternatives  is  not  practicable. 
Alternatives  such  as  modernization  or  sharing  arrangements  must  be  considered 
and  implemented  to  the  maximum  extent  practicable  before  new  construction  can 
be  allowed.    Also,  it  must  be  shown  that  patients  will  experience  serious 
problems  in  terms  of  cost,  availability  or  accessibility  of  inpatient  care 
in  the  absence  of  the  proposed  service.    Finally,  when  the  addition  of  beds 
for  skilled  nursing  or  intermediate  care  is  proposed,  the  plans  of  other 
state  agencies  involved  in  providing  and  financing  long-term  care,  including 
home  health  services,  must  be  considered. 

The  New  Hampshire  law  grants  the  Office  of  Health  Planning  additional 
powers  and  staff  to  meet  its  mandated  role  under  CON.    The  law  also  details 
various  methods  the  agency  must  use  to  disseminate  programmatic  information. 
Application  procedures,  deadlines,  etc.,  are  outlined  in  the  law. 

The  agency  is  directed  to  adopt  rules  and  regulations  that  govern 
the  processing  of  emergency  applications  and  projects  proposed  solely  for 
the  purpose  of  complying  with  the  requirements  of  laws/regulations,  including 
life  and  health  safety  code  standards.    Thus,  the  agency  is  required  to  act 
quickly  on  those  projects  entailing  the  replacement,  repair,  or  re-equipping 
of  a  health  facility  as  a  result  of  a  fire,  storm,  flood,  or  act  of  God. 
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Oregon:    HB  2403 

This  law  requires  that  additional  evidence  be  considered  when 
conducting  a  certificate  of  need  review.    For  one  thing,  the  effect 
of  travel  on  the  patient's  condition  must  be  considered  if  the  health 
service  is  not  available  in  the  service  area.    The  law  also  specifies  that 
the  inrnediate  and  long-term  financial  impact  of  the  proposal  be  considered 
when  determining  need.    The  reduction  in  travel  costs  for  patients  must  be 
weighed  as  well.    Finally,  the  ability  of  the  institution  to  maintain  its 
status  as  a  training  facility  for  general  and  family  practice  physicians  is 
deemed  an  important  consideration  by  this  law,  as  is  the  availability  of 
allopathic  and  osteopathic  facilities  and  services  as  a  means  of  protecting 
the  patient's  freedom  of  choice. 


Oregon;  HB  293 

The  new  statute  makes  a  series  of  amendments  to  the  state's  CON  program. 
First,  the  law  specifies  that  applicants  and  reviewers  must  remain  in 
compliance  with  the  Federal  regulations  issued  in  July  1979.    The  amendment 
makes  a  few  definitional  changes  as  well.    For  example,  the  definition  of  an 
HMO  ("the  meaning  provided  in  the  Federal  Act")  has  been  made  more  specific. 
Furthermore,  the  definition  of  a  new  health  service  is  changed  from  its 
original  interpretation  in  the  Federal  Regulations.    For  example,  health 
service  no  longer  need  be  new  in  order  to  require  a  review  under  the  CON 
statute.    Also,  a  service  falls  under  programmatic  review  if  it  entails 
a  planned  expenditure  in  excess  of  $150,000  (including  capital  expenditures) , 
and  a  12  month  operating  expenditure  in  or  through  a  health  facility  or  HMO 
that  would  significantly  add  to  the  cost  of  patient  care  or  compromise  the 
quality  of  patient  care. 


Pennsylvania:    HB  38 

The  Pennsylvania  bill  is  quite  comprehensive.    Besides  outlining  the 
state's  CON  program,  the  law  also  prescribes  the  powers  and  the  duties  of  the 
Department  of  Health,  establishes  and  prescribes  the  powers  and  duties  of  the 
State  Health  Coordinating  Council,  the  HSAs     the  Health  Care  Policy  Board, 
and  the  State  Health  Facility  Hearing  Board. 

The  bill  tends  to  adhere  quite  closely  to  the  federal  guidelines. 
Facilities  covered  by  the  CON  program  differ  little  from  those  listed  in  the 
federal  regulations,  except  the  law  specifies  that  facilities  operated  by 
state  and  local  governments  are  subject  to  CON  review  as  well. 

Pre-development  activities  (including  monies  spent  on  the  preparation  of 
architectural  designs,  working  drawings,  plans  and  specifications)  are 
covered  under  the  CON  program,  but  preliminary  plans,  studies  and  surveys  are 
excluded  from  CON  review.    In  addition,  the  law  specified  that  a  CON  may  be 
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granted  for  pr e-deve lopment  activities  —  without  necessarily  approving 
the  health  service  to  be  developed. 

Any  capital  expenditure  exceeding  $150,000  requires  a  CON  under 
the  state  program.    The  law  specifies,  however,  that  if  the  Federal 
government  should  ever  raise  the  dollar  limitation  for  review  of  a  new 
institutional  health  service,  the  Pennsylvania  threshold  will  also  be 
increased.    Monies  spent  to  acquire  existing  health  care  facilities  and 
HMOs  (currently  having  a  CON)  are  excluded  from  review.    The  law  further 
specifies  that  acquisitions  made  via  lease,  donation  or  comparable 
arrangements  except  real  estate,  are  to  be  deemed  capital  expenditures 
for  purposes  of  review. 

A  CON  is  similarly  required  for  any  increase  in  capacity  of  more 
than  10  beds  or  10%  of  a  facility's  licensed  capacity.    The  same 
threshold  applies  to  the  redistribution  of  beds  among  categories  of 
hospital  care. 

The  Pennsylvania  program  exempts  a  number  of  facilities  from  review. 
First,  offices  used  exclusively  for  private  practice  by  physicians  or 
dentists  are  ommitted  from  coverage.    Programs  providing  treatment  or 
care  for  drug/alcohol  abuse  or  dependence  are  also  exempted  from  review, 
unless  they  are  delivered  by  a  health  care  facility.    Institutions  set- 
up by  religious  organizations  for  the  exclusive  purpose  of  providing 
health  care  services  to  clergymen  or  other  religious  professionals  who 
are  members  of  the  denomination  conducting  the  facility  are  also  exempted. 
Finally,  the  law  includes  a  broad  provision  excepting  facilities  from 
CON  review  that  do  not  accept  (directly  or  indirectly)  any  Federal  or 
State  governmental  funds  for  capitalization,  depreciation,  interest, 
research  or  reimbursement.    The  law  specifies,  however,  that  if  the 
Secretary  of  HEW  finds  this  provision  unacceptable,  it  will  be  deleted. 

The  state  law  provides  for  the  consideration  of  several  standards  — 
in  addition  to  those  of  the  twelve  criteria  outlined  in  the  federal 
guidelines.    One  of  the  CON  criteria  required  is  the  need  for  and  the 
availability  of  services  and  facilities  for  allopathic  and  osteopathic 
physicians  and  their  patients  in  the  community.    The  religious  orientation 
of  the  facility  and  the  religious  needs  of  the  oommunity  to  be  served  are 
also  deemed  important,  although  the  law  stresses  that  this  provision  is 
not  intended  to  create  duplicative  systems  of  care. 

The  law  directs  that  when  a  new  health  service  for  inpatients  is 
proposed,  written  findings  must  be  made  on  the  efficiency  and 
appropriateness  of  existing  similar  impatient  facilities. 

No  health  care  provider  may  be  required  to  provide  facilities  or 
render  services  contrary  to  the  religious  or  moral  beliefs  of  that 
provider.     Moreover,  neither  a  CON  nor  public  funding  may  be  withheld  on 
the  grounds  that  the  provider  will  not  provide  facilities  or  services  for 
use  contrary  to  the  provider's  beliefs.    Finally,  the  Department  of  Health 
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is  prohibited  from  administering  the  act  in  such  a  way  as  to  stifle 
innovation  or  experimentation  in  health  care  and  health  care  facilities 
or  discourage  contributions  of  private  funds  and  services  to  health 
care  facilities  and  institutions. 

The  law  creates  several  bodies  and  outlines  their  powers  and 
duties.    The  State  Department  of  Health  is  given  the  power  and  duties 
to  act  as  the  SHPDA.    It  is  given  jurisdiction  over  health  care  providers 
in  accordance  with  the  CON  program,  and  is  directed  to  adopt  (after 
consultation  with  the  Health  Care  Policy  Board)  the  regulations  necessary 
to  carry  out  the  purposes  of  this  act. 

The  Health  Care  Policy  Board  is  created  within  the  Department  of 
Health  as  the  single  state  agency  responsible  for  administering  the 
CON  provisions  of  this  act.    It  will  consist  of  13  members,  12  of  whom 
will  be  appointed  by  the  Governor.    The  Board's  main  responsibility  is 
to  review  the  rules  and  to  advise  the  Department  on  regulations  it 
may  issue. 

This  law  establishes  both  the  State  wide  Health  Coordinating 
Council  and  the  state's  HSA's.    They  are  responsible  for  performing 
all  the  functions  mandated  by  federal  law.    The  Pennsylvania  law  urges 
that  all  or  some  of  the  HSA  directors  be  elected  at  the  general 
election,  and  sets  up  a  commission  to  evaluate  methods  of  selection  for 
outlining  the  CON  application  process,  the  law  specifies  that  the  rules 
and  regulations  issued  by  the  Department,  upon  consultation  with  the 
Board,  shall  not  require  an  applicant  to  supply  data  or  information  on 
other  health  care  facilities  or  HMOs.    The  law  also  states  that  CONs 
may  be  granted  or  refused,  but  shall  not  be  made  conditional  upon  the 
applicant  changing  aspects  of  its  facilities  or  services.    Also,  the 
law  provides  that  in  the  event  of  an  emergency,  the  Department  may 
suspend  the  application  process  and  allow  necessary  steps  to  be  taken 
to  meet  the  emergency,  including  the  replacement  of  equipment  and 
facilities.    Finally,  the  law  requires  that  a  provider  notify  the  HSA 
and  the  Department  30  days  before  terminating  or  substantially  reducing 
a  service,  or  permanently  decreasing  the  bed  complement. 

The  Pennsylvania  statute  creates  the  State  Health  Facility 
Hearing  Board  within  the  Department  of  Justice  to  serve  as  the  CON 
appeals  body.    Its  members  are  appointed  by  the  governor,  confirmed  by 
the  Senate,  and  chosen  for  their  familiarity  and  experience  with  health 
care  facilities,  and/or  their  relevant  training  and  experience  in  the 
health  field.    The  Board  is  empowered  to  hear  appeals  from  departmental 
decisions  on  CON  applications,  and  to  hear  objections  to  the  published 
regulations,  criteria,  and  standards.    The  actions  of  the  Hearing 
Board  may  be  appealed  to  the  Commonwealth  Court  by  any  party  or  HSA 
involved  in  the  procedings.    Also,  copies  of  testimony  given  at  hearings 
must  be  made  available  at  cost  to  all  parties. 

The  Pennsylvania  statute  is  quite  explicit  in  outlining  the 
various  penalties  for  noncompliance  with  established  CON  procedure.  Any 
facility  operating  without  first  obtaining  the  requisite  CON  (after  being 
issued  a  cease  and  desist  order  from  the  Department  or  after  the  time  for 
an  appeal  has  expired)  will  upon  conviction,  pay  a  fine  of  not  less  than 
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$1000,  in  addition  to  the  costs  of  the  prosecution.    Each  day  a  health 
facility  operates  after  issuance  of  a  cease  and  desist  order  shall 
constitute  a  separate  violation.    The  same  penalties  apply  to  any  per- 
son violating  this  act  by  willfully  failing  to  obtain  a  CON,  or  by 
acquiring  equipment  after  the  CON  has  expired.    The  Department  is 
directed  to  seek  injunctive  relief  to  prevent  continuing  violations 
of  this  act.    Finally,  licenses  are  not  to  be  granted  (and  if  granted 
they  shall  be  deemed  void)  to  any  facility,  organization  or  service 
in  violation  of  the  CON  laws. 


Rhode  Island:    Act  198 

The  CON  statute  is  amended  so  that  the  program  now  applies  to 
home  health  agencies,  rehabilitation  centers  and  organized  ambulatory 
care  facilities.    This  applies  to  those  facilities  that  are  not  part  of 
a  hospital,  but  are  organized  and  operated  to  provide  health  care 
services  to  outpatients. 


South  Dakota;    SB  158 

The  law  amends  the  state's  CON  statute  by  including  state-operated 
health  care  facilities  among  those  subject  to  CON  review. 


Tennessee;    SB  1178 

This  law,  the  "Tennessee  Health  Planning  and  Resources  Development 
Act  of  1979,"  establishes  the  state's  certificate  of  need  program. 

The  law  includes  psychiatric  hospitals,  skilled  nursing  facilities 
and  intermediate  care  facilities  among  those  institutions  requiring 
CON  review.    Furthermore,  the  law  defines  a  health  facility  as  any  real 
property  or  equipment  owned,  leased  or  used  by  a  health  care  institution 
or  HMO.    Clinically  related  services  offered  on  an  inpatient  or  out- 
patient basis  by  a  health  care  institution  or  home  health  agency,  re- 
gardless if  they  involve  the  use  of  special  equipment  or  facilities, 
must  undergo  CON  review.    The  law  specifies  that  these  services  include 
preventive  care,  alcohol  and  drug  abuse  treatment,  and  pharmaceutical 
services.    It  exempts  the  facilities  and  services  of  independent 
professional  practitioners,  and  excludes  the  administrative  office 
buildings  of  public  agencies  related  to  health  care  institutions  from 
CON  review. 


Tennessee:    SB  1178  (cont'd) 


Any  construction,  development  or  establishment  of  a  health  care 
institution  or  HMO  requires  a  CON,  as  does  the  modification  of  an 
institution's  facilities  when  the  proposed  expenditure  exceeds 
$150,000.    The  acquisition  of  real  property  is  excepted  as  long  as 
the  property  is  serving  only  as  an  investment  and  not  for  immediate 
use.    If  the  property  should  ever  be  developed,  however,  its  cost 
must  be  included  as  part  of  the  total  cost  of  the  project  entailing 
its  use.    Finally,  pre-development  activities  require  review  if  their 
cost  exceeds  $150,000. 

Tennessee  threshold  level  for  bed  change  is  much  stricter  than 
the  level  cited  in  the  federal  regulations.    The  state  requires  a  CON 
for  any  bed  change  which  increases  the  total  bed  license,  redistributes 
beds  among  various  categories  of  care,  or  reallocates  the  beds  among 
sites  or  facilities  by  just  one  or  more  beds.    The  law  further  specifies 
that  if  the  institution  is  not  subject  to  licensure,  its  customary 
operating  capacity  shall  be  used  as  the  basis  for  determining  the  change. 

The  Tennessee  law  requires  a  CON  for:    the  initiation  or 
discontinuation  of  a  "significant"  health  care  service  (as  defined  by 
the  Commission's  regulation)  ;  the  resumption  of  operation  of  any 
facility  or  significant  health  care  service  which  has  been  closed  or 
discontinued  for  reasons  other  than  temporary  closure  for  construction; 
and,  the  change  in  location  or  the  replacement  of  an  existing  facility. 
Although  requiring  a  CON,  upon  the  effective  date  of  this  act,  no  persons 
may  obtain  from  the  state  government  a  reduction  in  the  licensed  bed 
complement  of  a  health  care  institution    (or  its  operating  capacity) 
without  first  filing  a  notice  of  intent  with  the  appropriate  HSA  and  the 
various  state  health  planning  agencies  and  commissions. 

To  provide  for  the  administration  of  the  state's  CON  program,  the 
law  creates  the  Tennessee  Health  Planning  and  Resources  Development 
Agency  and  designates  it  as  the  SHPDA.    It  is  given  responsibility  for 
directing  the  performance  of  all  SHPDA  functions  outlined  by  the  federal 
law.    The  law  also  provides  for  the  creation  of  the  Statewide  Health 
Coordinating  Council  which  is  to  be  appointed  by  the  governor  and  is 
required  to  advise  the  Health  Planning  Authority  in  all  its  functions, 
review  and  coordinate  the  plans  of  the  HSAs,  and  comment  on  their 
budget  requests. 

The  law  establishes  the  Health  Facilities  Commission,  which  is 
given  jurisdiction  relating  to  certificate  of  need  and  the  power  to 
approve  or  disapprove  CON  applications. 

The  Commission  is  also  empowered  to  establish  the  muiimum  guide- 
lines for  review  to  be  used  by  the  HSAs  in  their  determination  of  need. 
While  some  criteria  for  determining  need  are  included  in  the  law,  none 
differ  from  those  outlined  in  the  federal  regulations. 

The  law  outlines  the  process  for  the  consideration  of  an  application. 
First,  each  application  filed  with  the  Commission  is  to  be  accompanied  by 
a  non-refundable  fee  to  be  fixed  by  the  Commission  according  to  a  schedule 
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based  on  the  type  and  scope  of  the  project  proposed  and  the  reasonable 
related  costs  of  the  Commission  in  processing  the  application.    The  law 
also  specifies  that  the  Commission  may  approve  all  or  part  of  a  project 
when  reviewing  an  application.    The  Commission  is  prohibited,  however, 
from  denying  a  CON  to  a  HMOs   new  health  service  if  the  Commission  has 
already  granted  a  CON  authorizing  either  the  development  of  the  service 
or  an  expenditure  in  preparation  for  its  offering  or  development.  A 
CON  may  also  not  be  denied  when  the  offering  of  the  new  service  remains 
consistent  with  the  basic  objectives  contained  in  a  previously  approved 
application.    Finally,  the  Commission  is  empowered  to  issue  rules  and 
regulations  governing  the  issuance  of  CONs  under  emergency  conditions. 
An  emergency  condition  is  one  where  an  unforeseen  event  necessitates 
a  CON  in  order  to  protect  the  public  health,  safety  or  welfare;  or 
when  public  health,  safety  or  welfare  would  be .unavoidably  jeopardized 
by  compliance  with  the  processes  outlined  in  the  act. 

The  law  further  delineates  the  responsibilities  of  the  Commission. 
For  example,  after  the  Commission  approves  any  additional  hospital  and/or 
nursing  home  beds,  it  must  submit  a  statement  estimating  their  impact 
on  future  state  appropriations  and/or  expenditures  to  the  Chairmen  of 
the  Senate  Finance  Committee  and  the  House  Ways  and  Means  Committee. 

The  law  also  states  the  grounds  for  a  certificate's  revocation. 
The  Commission  is  required  to  annually  review  the  progress  made  on  any 
project  covered  by  a  CON,  and  may  request  evidence  from  the  certificate 
holder  indicating  that  substantial  progress  is  being  made  on  the  project. 
If  the  Commission  feels  that  substantial  progress  is  not  being  made,  it 
may  revoke  the  certificate. 

The  Tennessee  law  includes  provisions  for  appeals  and  penalties. 
Decisions  may  be  appealed  to  the  Commission  for  a  second  hearing,  and 
are  also  eligible  for  judicial  review.    The  law  empowers  the  Commission 
to  petition  any  circuit  or  chancery  court  to  enjoin  any  person  violating 
this  law.    Furthermore,  any  institution  not  complying  with  this  law 
shall  not  be  allowed  to  receive  any  state  administered  funds  for  the 
payment  of  services  until  the  non-compliance  is  corrected. 


Texas:    HB  868 

This  law  amends  those  sections  of  the  Texas  Health  Planning  and 
Development  Act  dealing  with  Certificate  of  Need. 

The  amendment  broadens  coverage  by  altering  the  wording  in  the  law 
so  that  any  expansion  (as  opposed  to  a  substantial  expansion)  of  a  ser- 
vice requires  a  CON.    Furthermore,  the  organization  of  a  HMO  falls  under 
programmatic  review  even  if  no  facility  changes  or  modification  are 
anticipated.    Finally,  the  acquisition  of  land  is  no  longer  deemed  to 
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be  a  modification  for  purposes  of  review,  while  the  acquisition,  repair, 

or  replacement  of  facilities  and  equipment  remain  under  this  classification. 

The  present  law  reduces  the  number  of  projects  eligible  for  exemption 
certificates.    For  instance,  the  amendment  no  longer  exempts  those  pro- 
jects encompassing  non-expansive   repair  or  replacement  of  a  facility  or 
equipment  damaged  or  destroyed  by  fire,  flood,  or  natural  disaster.  CON 
is  now  required  for  alterations  undertaken  to  comply  with  licensing, 
certification,  safety,  or  health  requirements.    Finally,  the  new  law 
raises  the  threshold  level  for  modification  exemptions  from  $100,000  to 
$150,000. 

For  those  facilities  by  CON,  the  new  law  changes  the  amount  they 
are  required  to  submit  as  their  application  fee.    The  maximum  fee  has 
been  raised  from  $3500  or  3.5%  of  the  total  cost  of  the  project  to 
$7500  or  2%  of  the  project's  total  cost,  whichever  is  less.  The 
minimum  fee  ($25)  remains  in  effect,  as  does  the  Commission's  ability 
to  establish  a  schedule  of  fees  for  the  various  types  and  sizes  of 
projects  scaling  fees  for  the  more  substantial  projects  nearer  the  maxi- 
mum and  setting  those  for  the  smaller  projects  nearer  the  minimum. 

The  Texas  law  alters  various  aspects  of  the  application  procedure. 
The  Chairman  is  directed  to  follow  Commission  rules  when  dealing  with 
an  application.    Specific  deadlines  and  timetables  are  changed  in  the  new 
version  of  the  law.    The  amendment  also  states  that  the  applicant  shall 
publish  (as  opposed  to  merely  providing  for  public  notice)  the  hearing 
held  by  the  Commission  on  an  application  for  a  CON.    Finally,  the 
application/review  process  for  HMO's  has  been  altered  to  include  input 
from  the  Commissioner  of  Insurance.    His  review  and  comments  must  adhere 
to  set  rules  and  regulations,  and  their  inclusion  in  an  application  allows 
the  commissioner  or  a  representative  to  participate  in  any  hearing  that  may 
follow. 

The  law  allows  the  commission  to  prescribe  specific  conditions  in 
granting  a  CON,  such  as  limits  on  the  project's  cost  and  scope,  the  time 
period  for  development  and  completion  of  the  project,  and  requirements  of 
project  status  reports.    The  law  also  adds  a  provision  that  requires  the 
certificate  holder  to  forfeit  his/her  CON  if  conditions  contained  in  the 
certificate  are  not  met. 

The  new  law  includes  various  provisions  dealing  with  enforcement 
procedures  and  penalties.    The  amendment  alters  the  statute  so  that  a 
person  commencing  (and  not  initiating)  the  development  of  a  project 
without  having  either  a  CON  or  COE  is  to  be  found  in  violation  of  the 
act.    Furthermore,  the  Attorney  General  is  given  the  added  power  to 
institute  legal  action  against  an  alleged  violator  in  order  to  recover 
civil  penalties.    An  entire  provision  has  also  been  added  making  a 
person  violating  the  act  subject  to  a  civil  penalty  of  no  more  than 
$100  for  each  act  of  violation  and  for  each  day  of  violation.  The 
penalties  assessed  are  to  be  deposited  in  the  state  treasury  for  use 
by  the  Commission  in  administrating  and  enforcing  this  act.  Finally, 
the  new  law  specifies  that  a  person  who  has  been  judicially  determined 
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to  be  in  violation  of  this  act,  but  who  has  paid  all  imposed  penalties, 
shall  not  be  deemed  to  be  in  violation  of  this  act  when  making  a 
subsequent  application  for  a  CON  or  COE. 


Utah:    HB  45 

The  Utah  law  establishes  the  "Utah  Pro-Competitive  Certificate  of 
Need  Act."    This  law  applies  to  the  construction,  development,  or 
establishment  of  any  new  health  care  facility,  HMO   or  home  health  agency. 
These  facilities  are  required  to  obtain  a  CON  before  making  a  capital 
expenditure  exceeding  $150,000,  or  before  such  an  expenditure  is  made  on 
their  behalf.    The  acquisition  of  an  existing  facility  also  requires  a 
CON  if  it  entails  an  expenditure  of  more  than  $150,000. 

The  Utah  statute  prohibits  expenditures  for  equipment  from  being 
separated  during  a  12  month  period  in  order  to  circumvent  the  need  for 
CON  review.    In  fact,  the  law  requires  that  separate  capital  equipment 
expenditures  within  any  12  month  period  be  considered  as  a  single  capital 
expenditure  —  if  they  contribute  to  the  improvement  or  expansion  of  a 
single  health  service.    An  exception  is  made  for  such  expenditures  used 
for  the  replacement  of  existing  equipment. 

The  Utah  law  adheres  fairly  closely  to  the  federal  guidelines  in 
its  threshold  levels  for  bed  and  service  changes.    For  example,  a  CON 
is  required  when  a  facility  or  HMO  increases  its  bed  capacity ,  redistri- 
butes beds  among  licensed  categories,  or  relocates  beds  between  facilities 
if  the  change  amounts  to  10  beds  or  10%  of  the  existing  capacity.  Also, 
any  new  or  additional  service  offered  in  or  through  a  health  care 
facility,  HMO,  or  home  health  agency  requires  a  CON  as  well. 

While  those  applicants  not  meeting  the  definition  of  a  health 
facility,  or  home  health  agency  do  not  require  a  CON,  the  Utah  law  does 
enable  the  Department  (in  conjunction  with  Statewide  Health  Coordinating 
Council,  the  HSAs,  and  the  Utah  Project  Review  Advisory  Committee)  to 
adopt  rules  and  regulations  requiring  such  persons  to  file  a  notice  of 
intent  before  acquiring  any  equipment  costing  in  excess  of  $150,000. 

The  criteria  required  when  determining  a  project's  need  differ 
little  from  those  outlined  in  the  federal  regulations.    The  Utah  law 
does  require  that  emphasis  be  given  to  innovations  in  the  delivery  of 
health  care  that  promote  a  significant  cost  savings  or  cost  avoidance. 
Substantive  advances  in  the  delivery  of  health  care  that  merit  a  test 
in  the  marketplace  may  be  approved  even  though  they  may  impact  on  the 
existing  services.    The  Utah  law  also  stresses  that  every  consideration 
should  be  given  to  the  availability  of  alternative,  less  costly,  or 
more  effective  methods  of  service  delivery  when  evaluating  a  proposed 
project.    Finally,  the  Utah  law  requires  the  HSA  and  Department  to  find 
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that  superior  or  practicable  alternatives  to  inpatient  care  do  not  exist 
or  that  the  costs  of  excess  capacity  in  the  provision  of  this  service 
will  not  be  borne  by  the  consuming  public  prior  to  granting  a  CON  for 
inpatient  services.    Alternatives  to  construction  must  also  be  con- 
sidered and  found  impractical. 

In  providing  for  the  administration  of  the  state's  CON  program,  the 
law  creates  the  Utah  Health  Project  Review  Advisory  Committee.  The 
Committee  is  given  responsibility  both  to  advise  the  Department  of  Social 
Services  in  the  development  of  review  criteria  and  procedures,  and  to 
review  proposed  projects  and  make  recommendations  concerning  their  needs 
to  the  Department. 

The  Department  of  Social  Services  is  given  more  complete  duties 
and  responsibilities.    First,  it  is  responsible  for  the  adoption  of 
both  the  rules  governing  the  application  process  and  the  criteria  to  be 
considered  during  project  evaluation.    The  HSAs  are  directed  to  make  their 
recommendations  based  on  the  criteria  provided  by  the  Department,  while 
the  Department  is  given  the  actual  responsibility  for  awarding  or  denying 
the  CON.    Utah  prohibits  CONs  from  being  issued  or  denied  on  a  conditional 
basis.    Public  hearings  may  be  requested  by  the  Department,  applicant,  the 
HSA,  or  any  person  directly  affected  by  the  review  decision.  The 
Department  is  also  given  the  authority  to  appoint  a  hearing  examiner  to 
conduct  hearings  and  make  findings. 

The  Utah  law  includes  a  provision  which  allows  a  CON  to  be  awarded 
without  following  all  of  the  established  procedures.    This  can  be  done, 
however,  only  if  the  project  entails  the  repair  or  replacement  of 
facilities  or  equipment  that  have  been  damaged  or  destroyed,  and  are 
deemed  necessary  for  the  safety  of  the  patients.    The  project  may  not 
expand  the  facility's  capacity,  add  new  services,  or  increase  the  level 
of  the  previously  existing  services.    The  governor  may  also  declare  a 
state  of  emergency  and  authorize  the  development  and  offering  of  projects, 
is  that  he  regards  as  necessary  for  the  avoidance  of  peril  to  the  public 
health,  safety,  and  general  welfare  of  the  state. 

The  Utah  law  specifies  grounds  for  a  CON's  recession  as  well  as 
penalties  for  non-compliance.    A  CON  may  be  rescinded  if  the  certificate- 
holder  is  issued  an  order.    This  order  alerts  him/her  to  the  fact  the 
project  is  behind  schedule.    A  non-complaint  instructs  them  to  demonstrate 
to  the  HSAs  and  the  Utah  Project  Review  Advisory  Committee  why  the 
certificate  should  not  be  rescinded.    A  hearing  will  be  held  where  the 
certificate  holder  will  have  the  opportunity  to  show  good  cause  for  non- 
compliance with  the  development  schedule.    If  good  cause  (a  delay  or  in- 
action caused  by  or  resulting  from  events  not  within  the  control  of  and 
not  anticipated  by  the  CON-holder)  is  shown,  the  certificate  will 
not  be  rescinded. 

The  district  courts  have  the  ability  to  charge  a  civil  assessment  not 
exceeding  $5,000  per  violation  against  any  person  willfully  developing  or 
offering  a  project  subject  to  review  without  first  obtaining  a  CON,  or 
for  violating  other  aspects  of  the  state  laws  and  programmatic  guidelines. 
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A  civil  assessment  not  exceeding  $1000  may  be  charged  for  certain  other 
violations  of  the  CON  program.    Finally,  upon  the  request  of  the 
Department,  the  district  courts  can  issue  an  injunction  restraining 
persons  frcm  developing  or  offering  a  project  subject  to  review  without 
first  obtaining  a  CON. 


Vermont:    H  162 

The  Vermont  law  enacts  the  state's  CON  program,  but  exceeds  the 
federally  mandated  requirements  to  cover  facilities  such  as  mental  hospi- 
tals, nursing  homes,  home  health  agencies,  outpatient  therapy  programs, 
and  mental  health  agencies  or  centers.    Ccmnunity  care  homes  with  a 
licensed  capacity  of  15  or  more  beds  are  also  covered.    A  Certificate  of 
Need  is  required  for  the  construction  of  such  a  facility  but  the  purchase 
or  lease  of  existing  capacity  is  exempt  from  CON.    A  threshold  level  of 
$150,000  is  set  for  expenditures  related  to  modernization,  alteration,  or 
renovation  of  health  facilities ,  including  those  necessary  for  compliance 
with  life  and  health  safety  codes. 

A  lower  threshold  for  capital  expenditures  is  set  by  the  Vermont 
law  than  the  federal  guidelines.    Vermont  requires  that  a  CON  be  obtained 
for  any  acquisition,  purchase,  or  lease  of  a  single  piece  of  diagnostic 
or  therapeutic  equipment  with  a  cost  greater  than  $125,000.    The  law 
specifies  that  the  Department  of  Health  is  empowered  to  determine  whether 
two  or  more  articles  of  such  equipment  are  interdependent  _in  the  perfor- 
mance of  their  functions  and  together  exceed  the  threshold  for  CON 
reviews.    The  predevelopment  expenditures  threshold  for  a  new  health  service 
is  set  at  $150,000. 

Vermont  law  places  a  lower  threshold  for  bed  capacity  review  than 
the  federal  regulations.    The  statute  requires  a  CON  for  a  change  in  the 
number  of  licensed  beds  (addition  or  conversion) ,  or  their  relocation 
from  one  physical  site  to  another  if  the  number  of  beds  involved  exceeds 
4  or  10%  of  the  facility's  licensed  capacity.    A  special  provision  in  the 
law  limits  sub- threshold  bed  ohanges  every  four  years. 

Offices  of  physicians,  dentists  and  other  medical  practitioners  do 
not  require  a  CON;  Certificates  of  Exemption  are  also  available  for  other 
facilities  and  services.    In  order  to  be  eligible  for  a  COE,  a  project 
must  have  already  been  approved  under  Section  1122  review.    A  COE  may 
also  be  granted  if  the  applicant  has  incurred  a  financial  obligation 
amounting  to  more  than  10%  of  the  project's  total  cost  (including 
predevelopment  expenses) ;  if  the  project  cannot  be  terminated  without 
loss  to  the  applicant  of  at  least  10%  of  the  project's  cost;  or  if  work 
on  the  project  was  commenced  prior  to  the  effective  date  of  this  law. 
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In  determining  the  need  for  a  given  project,  the  Department  is 
directed  to  consider  only  the  criteria  adopted  and  published  at  least 
90  days  before  the  application  for  a  CON  was  submitted.    The  Vermont 
law  specifies  criteria  to  be  considered  in  evaluating  the  need  for 
inpatient  services.    For  example,  the  Department  is  required  to  seek 
out  and  evaluate  alternatives  in  terms  of  cost,  efficiency,  appropria- 
tions, unless  the  development  of  such  alternatives  is  not  practicable. 
Granting  a  CON  for  the  construction  of  "inpatient  services  is  prohibited, 
unless  alternatives  such  as  modernization  or  sharing  arrangements  have 
been  considered  to  the  maximum  extent  possible. 

The  Vermont  law  includes  the  12  criteria  for  review  cited  in  the 
federal  regulations,  and  requires  the  Department  to  provide  a  process  to 
analyze  CON  application  on  a  competitive  basis.    The  original  and  the 
competing  application  are  to  be  viewed  concurrently,  but  the  Department 
is  not  restricted  to  granting  a  CON  to  only  one  application  for  a  new 
service. 

The  Vermont  law  outlines  both  the  information  to  be  included  in  an 
application  and  the  consideration  process.    The  information  that  the 
Department  may  require  on  an  application  includes:    data  concerning  the 
utilization  of  the  institution  (e.g.,  the  case  mix) ,  a  population-based 
description  of  the  institution's  service  are;  the  applicant's  financial 
statement;  third  party  reimbursement  data;  copies  of  feasibility  studies 
and  surveys,  developed  in  relation  to  t^he  proposed  project;  and,  in 
particular,  the  long-range  (i.e.,  3-year)  plans  covering  the  facility's 
future  development  goals. 

The  Department  and  the  Board  of  Health  (with  the  approval  of  the 
Secretary  of  Human  Services)  are  directed  to  adopt  rules  and  regulations 
ensuring  the  expeditious  preview  of  emergency  applications.    An  applica- 
tion may  be  so  designated  if  it  involves  expenditures  for  the  replacement , 
repair,  rebuilding,  or  re-equiping  of  any  part  of  a  health  care  facility 
or  HMO  destroyed  or  damaged  by  fire,  storm,  flood,  act  of  God,  civil 
disturbance,  or  similar  occurrence. 

The  Vermont  law  also  includes  provisions  for  CON  expiration  and 
revocation.    The  Department  and  the  Board  are  directed  to  adopt  regulations 
outlining  when  a  CON  will  expire,  but  in  no  case  shall  a  CON  remain  valid 
for  more  than  5  years  from  the  date  of  issuance  to  the  date  of  completion. 
As  for  revocation,  the  Department  is  empowered  to  revoke  a  CON  for  sub- 
stantial non-compliance  with  the  scope  of  the  project  as  outlined  in  the 
application,  or  for  failure  to  comply  with  the  conditions  set  forth  in 
the  Certificate  when  granted  by  the  Department. 

Under  the  new  law,  the  Department  of  Health  is  given  the  powers  and 
duties  necessary  for  the  administration  of  the  state's  CON  program,  while 
the  Commissioner  of  Health  is  given  the  authority  to  issue  or  deny  a  CON. 
The  law  directs  the  Commissioner  and  the  Board  (with  the  approval  of  the 
Secretary  of  Human  Services)  to  issue  rules  and  regulations  governing  the 
review  of  CON  applications,  as  long  as  they  are  consistent  and  necessary 
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A  Certificate  of  Need*  is  required  when  a  change  in  a  health  care 
facility's  or  HMOs  bed  capacity  increases  the  total  number  of  licensed 
beds.    A  CON  is  similiarly  mandated  when  a  facility  proposes  a  long- 
term  (more  than  6  months)  redistribution  of  beds  among  facilities  or 
service  categories. 

Washington  adheres  closely  to  federal  regulations  in  requiring 
review  of  any  service  not  offered  regularly  by  the  facility  in  the  year 
preceding  its  scheduled  canmencement.    The  state  law  specifies,  however, 
that  until  October  1,  1980,  'new'  HMO  services  are  only  subject  to  review 
if  provided  through  a  health  care  facility  owned,  operated  or  utilized 
by  the  health  maintenance  organization.    Under  all  circumstances,  an 
applicant  is  prohibited  from  dividing  a  project  in  order  to  avoid  the 
requirements  of  the  law. 

The  Washington  law  includes  a  provision  where  the  criteria  adopted 
for  review  may  vary  according  to  the  type  and  purpose  of  the  review. 
Furthermore,  the  findings  and  recommendations  of  the  Washington  State 
Hospital  Commisison  are  to  be  considered  when  a  CON  application  is  sub- 
mitted by  a  hospital.    An  expedited  review  is  to  be  instituted  when  a 
hospital  proposes  a  new  health  service  which  is  consistent  with  the 
long-range  plan  it  is  required  to  develop  under  this  act.    The  new  law 
also  provides  for  the  issuance  of  a  conditional  CON  if  the  project  can 
be  justified  only  under  certain  circumstances.    Finally,  the  Department 
is  directed  to  monitor  in  cooperation  with  the  HSAs  and  the  Hospital 
Commission  the  costs  and  components  of  approved  projects  to  assure 
conformance  with  the  issued  CONs.    The  law  directs  that  rules  and 
regulations  shall  be  adopted  to  specify  those  cases  when  changes  in  the 
cost  or  scope  of  a  project  will  require  a  CON  re-evaluation. 

In  setting  up  the  administrative  framework  for  the  CON  program,  the 
law  designates  the  Department  of  Social  and  Health  Services  as  the  SHPDA 
and  provides  it  with  administrative  and  supervisory  responsibilities. 

The  law  establishes  HSAs    and  a  State  Health  Coordinating  Council 
and  specifies  their  respective  duties. 

The  Washington  law  amends  various  aspects  of  the  state's  CON/health 
planning  program  to  ensure  compliance  with  the  federal  regulations. 

The  health  facilities  covered  by  the  state  program  include  not 
only  those  mentioned  in  the  federal  regulations,  but  nursing  homes, 
home  health  agencies,  and  all  facilities  owned  and  operated  by  the 
state  or  by  political  subdivisions  as  well. 

As  for  the  threshold  levels  for  review,  the  new  law  alters  the 
definition  of  a  capital  expenditure  to  include  acquisitions  under  the 
lease  or  donation  which  would  require  review  if  acquired  under  a 
purchase  arrangement.    The  threshold  level  for  such  expenditures  is 
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for  the  proper  administration  of  this  law.    Furthermore,  the  Commissioner 
is  directed  to  consult  with  hospitals,  nursing  homes,  professional 
associations  and  societies,  the  HSA's,  the  Statewide  Health  Coordinating 
Council  and  other  interested  parties  in  all  policy  matters  affecting 
the  administration  of  this  law. 

In  providing  for  an  appeals  procedure,  the  law  directs  the 
governor  to  appoint  an  appeals  board  to  consist  of  3  members:  one 
attorney  and  two  "public"  representatives.    Cases  may  be  appealed  by 
the  applicant,  the  HSA  or  any  affected  consumers.    The  appeals  board 
shall  review  the  record  of  application,  and  may  modify,  reverse  or 
affirm  (in  whole  or  in  part)  the  final  decision  of  the  Department. 
Following  a  decision  by  the  appeals  board,  the  party  may  appeal  to  the 
Supreme  Court  by  filing  notice  within  30  days  of  the  Board's  decision. 

In  order  to  enforce  the  Certificate  of  Need  program,  the  state 
is  prohibited  from  licensing  any  health  facility  to  operate,  offer  or 
develop  any  new  health  service  violating  this  law.    Reimbursement  of 
violating  services  may  not  be  made  by  any  state  administered  program, 
entity  chartered  by  the  state,  or  person  doing  business  with  the 
state  to  provide  health  care  reimbursement.    Furthermore,  if  any  per- 
son offers  or  develops  a  service  without  receiving  a  CON  or  COE,  or 
if  they  violate  any  rules  or  regulations  issued  under  this  law,  the 
department  and  the  health  care  providers  and  consumers  in  the  state 
are  given  standing  to  maintain  civil  action  in  the  appropriate  county's 
superior  court.    The  Attorney  General  is  directed  to  furnish  legal 
services  and  to  prosecute  these  cases.    Finally,  any  person  violating 
the  law  or  the  rules  issued  under  it  shall  be  subject  to  a  fine  of  not 
less  than  $1000  or  more  than  $10,000  for  each  violation. 


Washington:    HB  249 

The  Washington  law  amends  sections  of  the  state's  CON/health 
planning  program  to  ensure  compliance  with  federal  regulations. 

The  health  facilities  covered  by  the  state  program  include  not 
only  all  those  mentioned  in  the  federal  guidelines,  but  also  consider 
nursing  homes,  home  health  agencies,  and  all  facilities  owned  and 
operated  by  state  or  local  governments. 

The  new  law  revises  the  definition  of  a  capital  expenditure  to 
include  acquisitions  under  lease  or  donation  which  would  be  subject  to 
review  if  acquired  under  a  purchase  arrangement.    The  threshold  level 
for  such  expenditures  is  set  at  $150,000.    Monies  spent  for  site 
acquisition,  purchasing  existing  acute  care  facilities  or  HMO's,  the 
reduction  of  capacity  or  termination  of  services  need  not  be  reviewed. 
CON  is  required  for  predevelopment  activities  costing  more  than  $150,000. 
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set  at  $150,000,  but  excludes  monies  spent  for  site  acquisitions,  tl>e 
acquisitions  of  existing  acute  care  facilities  or  HMOs,  or  on  those 
spent  solely  for  the  termination  or  deduction  of  beds  or  of  a  health 
service.* 

A  CON  is  required  when  a  change  occurs  in  a  health  care  facility's 
or  HMOs    bed  capacity  increasing  the  total  number  of  licensed  beds. 
A  CON  is  similarly  required  when  a  facility  proposes  to  redistribute 
beds  among  facilities  and/or  service  categories  of  acute  care,  skilled 
nursing,  intermediate  care  and  boarding  home  care  if  the  bed  redistribu- 
tion is  to  be  effective  for  a  period  in  excess  of  6  months. 

As  for  the  services  covered  by  the  CON  program,  Washington  adheres 
quite  closely  to  the  federal  regulations  in  requiring  review  of  any 
service  not  offered  regularly  by  the  facility  within  the  12  months 
preceding  its  scheduled  crarcriencement.    The  state  law  specifies,  however , 
that  when  dealing  with  HMOs,  only  the  services  provided  through  a  health 
care  facility  owned,  operated  or  utilized  by  them  shall  be  subject  to 
review  prior  to  October  1,  1980.    Under  any  of  the  set  threshold  levels, 
a  person  is  prohibited  from  dividing  a  project  in  order  to  avoid  the 
law's  review  requirements. 

While  listing  some  specific  criteria  to  be  considered  during  a 
CON  evaluation,  the  Washington  law  includes  a  provision  where  the 
criteria  adopted  for  review  may  vary  according  to  the  purpose  for  which 
the  particular  review  is  being  conducted  and/or  the  type  of  service 
being  reviewed.    Furthermore,  the  findings  and  recommendations  of  the 
Washington  State  Hospital  Commission  are  to  be  considered  when  the 
application  for  review  is  submitted  by  a  hospital.    The  more  specific 
criteria  included  in  the  law  include  the  consideration  of  the  special 
needs  and  circumstances  of  osteopathic  and  nonallopathic  services. 

An  expedited  review  is  to  be  instituted  when  a  hospital  proposes 
a  new  health  service  which  is  consistent  with  the  long-range  plans  it 
is  required  to  develop  under  this  act.    The  issuance  of  a  conditional 
CON  is  permitted  if  the  project  can  be  justified  only  under  certain 
circumstances.    Finally,  the  Department  is  directed  to  monitor  (in 
cooperation  with  the  HSAs  and  the  hospital  commission)  the  costs  and 
components  of  approved  projects  to  assure  conformance  with  the  issued 
CONs.    The  law  specifies  that  rules  and  regulations  shall  be  adopted 
to  specify  when  changes  in  the  cost  or  scope  of  a  project  will 
require  its  re-evaluation. 

In  setting  up  the  administrative  framework  for  the  CON  program, 
the  law  designates  the  Department  of  Social  and  Health  Services  as 
the  SHPDA,  and  provides  it  with  administrative  and  supervisorial 
responsibilities.    Because  the  Department  of  Social  and  Health  Services 
is  responsible  for  the  state's  CON  program,  the  law  provides  the 
Department  with  a  variety  of  powers  and  responsibilities.    First,  the 


*    Furthermore,  a  CON  is  required  for  predevelopment  activities 
entailing  expenditures  exceeding  $150,000. 
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Washington:    HB  249  (cont'd) 

Secretary  of  the  Department  is  given  the  authority  to  conduct  on-site 
surveys  of  health  care  or  medical  facilities  necessary  for  the  develop- 
ment of  the  various  state  health  or  medical  facilities'  plans  and  the 
administration  of  the  CON  program.    In  addition,  the  Board  of  Health 
is  empowered  to  request  that  providers  doing  business  in  the  state 
submit  data  that  the  Department  considers  necessary  for  the  performance 
of  its  functions. 

The  Washington  law  provides  for  a  variety  of  penalties  for  non- 
compliance.   Licensure  or  registration  of  a  health  facility  or  HMO 
is  prohibited  unless  and  until  a  CON  has  been  issued  by  the  Department. 
A  person  offering  or  developing  a  new  health  service  without  receiving 
a  CON  is  liable  for  not  more  than  $100  per  day  for  each  day  of  un- 
authorized service  or  development.    Finally,  the  Department  is  empowered 
to  bring  action  to  enjoin  a  violation  or  a  threatened  violation  of  any 
part  of  this  law  or  the  rules  issued  under  it. 


Wisconsin  SB  79  (Budget  Bill) 

This  statute  contains  a  provision  which  raises  the  threshold  for  a 
capital  expenditure  from  $100,000  to  $117,000  if  the  project  is  health 
related,  but  leaves  the  threshold  for  non-health  related  expenditures 
at  the  current  level  of  $150,000. 

In  another  amendment,  pr edeve lopment  activities  are  defined  and 
required  to  be  compiled  into  the  amount  of  a  capital  expenditure  if 
their  cost  is  less  than  $150,000.    The  section  also  states  that  if 
the  monies  spent  on  studies,  surveys,  designs  or  other  predevelopment 
activities  exceed  $150,000  a  separate  Certificate  of  Need  must  be 
obtained.    Finally,  the  amendment  specifies  that  the  Department  is 
allowed  to  grant  a  CON  for  predevelopment  without  committing  themselves 
to  approving  the  final  project. 

The  Wisconsin  law  raises  the  fee  charged  to  applicants  from  2%  to 
.35%  of  the  project's  estimated  total  cost.    The  fee's  maximum  limit 
is  abolished,  and  the  rninimum  is  raised  from  $100  to  $200.    This  bill 
contains  a  provision  which  raises  the  threshold  for  a  capital  expenditure 
from  $100,000  to  $117,000  if  the  project  is  health  related,  but  leaves 
the  threshold  for  non-health  related  expenditures  at  the  current  level 
of  $150,000. 

A  section  is  also  added  to  the  CON  statute  whereby  pre- 
development activities  are  defined  and  revised  to  be  computed  into 
the  amount  of  a  capital  expenditure  when  their  cost  exceeds  $150,000. 
The  amendment  also  states  that  monies  spent  on  studies,  surveys, 
designs,  or  other  activities  shall  be  included  in  determining  the 


Wisconsin  SB  79  (Budget  Bill)  (cont'd) 


amount  of  a  capital  expenditure  only  when  they  amount 'to  $150,000  or 
less.    Finally,  in  dealing  with  predevelopment  activities,  the  amend- 
ment specifies  that  the  Department  is  allowed  to  grant  a  CON  for  pre- 
development activities  without  concommitantly  approving  the  final  project 
as  well. 

The  Wisconsin  law  raises  the  fee  charged  to  applicants  from  .2%  to 
.35%  of  the  project's  estimated  total  cost.  The  fee's  maximum  limit  is 
abolished,  and  the  irdjiimum  is  raised  from  $100  to  $200. 
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Intergovernmental 
Health  Policy  Project 


The  Intergovernmental  Health 
Policy  Project  serves  a  unique 
function  in  the  development  of  the 
nation's  health  policy.  It  is  the  only 
university-based  program  in  the 
country  concentrating  its  research 
efforts  exclusively  on  the  health  laws 
and  programs  of  the  50  state 
governments.  The  Project  provides 
assistance  to  state  executive  officials, 
legislators,  legislative  staff  and  others 
who  need  to  know  about  important 
developments  in  other  states.  At  the 
same  time,  the  IHPP  helps  federal 
officials  identify  innovative  state 
health  programs  and  specific  state 
problems. 


To  facilitate  these  information- 
brokering  activities,  the  IHPP 
maintains  direct  links  with  state 
governments,  state  legislatures, 
research  centers,  planning  agencies, 
and  interest  groups  throughout  the 
country.  Reliable,  up-to-date 
information  on  health  legislation  and 
programs  is  obtained  through  IHPPs 
own  network  of  knowledgeable  heath 
policy  experts  in  each  of  the  50 
states,  as  well  as  from  its 
clearinghouse  of  all  state  health 
legislation. 

Through  its  newsletter,  State 
Health  Notes,  research  publications, 
and  conferences,  the  IHPP  provides 
key  health  policy-makers  with  timely, 
comprehensive  examinations  of 
innovative  state  legislative  activities 
and  health  programs. 

The  Intergovernmental  Health 
Policy  Project  has  a  full-time  staff  of 
five  professional  researchers, 
supplemented  by  graduate  research 
assistants  and  consultants.  The 
publications,  research  and  services  of 
the  IHPP  are  made  possible  by  a 
grant  from  the  Health  Care  Financing 
Administration,  DHEW,  to  George 
Washington  University.  (HCFA  Grant 
#18-P-27  321/3) 
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